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In the Court’s September 30, 2015 Order, it asked the parties to submit

supplemental briefing “addressing the meaning and applicability of the language ‘to 2]

continue to make contributions’ in the Emergency Manager’s August 1, 2012 order
No. 225.”(Exhibit A).
1. ORDER S-225 AND THE EMERGENCY MANAGER’S STATED INTENT

On August 1, 2012, the Emergency Manager issued Executive Order 225 to
amend the trust pursuant to MCL 141.1519(1)(k) of 2011 PA 4, to terminate the
city's annual actuarially required contribution to the trust for fiscal year ending June

30, 2012." The order read with respect to its substantive provision as.follows:

Article TIT of the Trust Agreement, Section 1, subsections (a) and (b)
are amended to remove Article III obligations of the City to continue to
make contributions to the Trust as determined by the Trustees through
actuarial evaluations. The Order shall have immediate effect. [Exhibit
D to Application. ]

Contemporaneous with Order 225, the Emergency Manager had to obtain
approval from the State Treasury. In doing so, the Emergency Manager stated that,
“[unless action is taken to eliminate the VEBA contribution obligation, the City
anticipates that it will not be able to make the annual contribution required by the
Trustees in June 2012, and for subsequent years thereafter.” (Exhibit B to

Application at Pg 3.) Further, the Emergency Manager found that “[t]he City will

1 Order S-225 also modified the contribution to be made in 2012-2013.
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not be able to pay the expected VEBA contribution of $4,381,269 for the fiscal year
ending June 30, 2012.” (Id.)

2. THE PLAIN LANGUAGE OF ORDER S-225 REMOVED THE OBLIGATION TO
MAKE CONTRIBUTIONS IN THE FISCAL YEAR ENDING JUNE 30,2012

“The primary goal of statutory interpretation is ‘to ascertain the legislative

intent that may be reasonably inferred from the words expressed in the statute.”

Epps v 4 Quarters Restoration LLC, No. 147727, Mich Nw2d

(2015)(quoting Allison v AEW Capital Mgt, LLP, 481 Mich 419, 427; 751 NW2d 8

AV 6£:9G:8 STOZ/0T/IT OSIN A9 QIAITDIY

(2008))(Exhibit A). When the language of a statute is clear, it is presumed that the
Legislature intended the meaning expressed therein. Allison, 481 Mfch. at427. If a
statute does not define a word, it is appropriate to consult dictionary definitions to
determine the plain and ordinary meaning of the word. Id, citing Koontz v
Ameritech Servs, Inc, 466 Mich 304, 312; 645 NW2d 34 (2002). “Effect should be
giVeh to every phrase, clause, and word in the statute and, whenever possible, no
word should be treated as surplusage. or rendered nugatofy.” Whitman v City of
Burton, 493 Mich 303, 311-12, 831 NW2d 223, 229 (2013). As this Court further
explaiﬁed in Whitman, as a general rule, courts may not judicially impose new
language not contained in an unambiguous statute. /d., at 313.

In interpreting the above Order, the Court of Appeals began by defining the

word “continue.” The Court of Appeals held:
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|| S-225 by reading additional language into it. As the 2011-2012 contribution was

The term “continue” means to “go on or keep on without interruption,
as in some course or action.” Random House Webster’s College
Dictionary (1992). Plainly, the term “continue” relates to present and
future action. (Exhibit B).

AQ @aAIZO3

After defining the word “continue,” the Court of Appeals then added language to the

Order and held that the Order “did not apply to the to the City’s already accrued

actuarial required contribution.” (emphasis added.) Nowhere in the Emergency

G-:8 GT0Z/0T/TT OSIN

Manager’s Order did he state that the Order only applied to accrued obligations.

9

Rather, the Emergency Manager’s Order modified the City’s obligation to “continue

NV 6€

to make contributions. . . .” Order §-225 did not limit itself to not yet accrued debts;
had this been the intent, the Emergency Manager surely could have Qaid so.

The Court of Appeals correctly held that the Word “continue” applied only to
“present and ﬁture action.” However, the Court of Appeals erred in applying this
definition to Order S-225. As the 2011-12 obligation had not yet been paid when
Order S-225 was issued, the payment was outstanding and was Verymuch-a pr.e;ver.zt
obligation. The Court of Appeals used the phrase “continue to” to modify the accrual
date, which was a subject not even addressed by Order S-225. This was error. Order
S-225 speaks to the action of “mak[ing] contributions.” The phrase “continue to”
was used to diﬁcuss the actidn of making contributions_i.le., making payments.

The Court of Appeals committed reversible error when it modified Order

present and outstanding, Order S-225 applied.

3
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3. THE EMERGENCY MANAGER’S INTERPRETATION OF HIS OWN ORDER IS
ENTITLED TO DEFERENCE

AQ @aAIZO3

~ As this Court has explained, “a reviewing court is to give deference to a =

S

municipality's interpretation of its own ordinance.” Macenas v Village of Michiana, |

433 Mich 380, 398; 446 NW2d 102 (1989). While the present lawsuit does not

QZ/0T/1

address an “ordinance,” it does address a City Emergency Manager taking /7

8

legislative action on behalf of a City. This Court should afford the Emergency g

e

Manager’s interpretation of Order 225 deference. Unlike traditionally legislative :“;

<
history-—which attempts to decipher the intent of a collective body—the Emergency

Manager is the only person whose intent matters. And, in this case,- his intent was
specifically stated in his July 10, 2012 correspondence to the State Treasury. The
stated intent of §-225 included modifying the City’s obligation to make the payment
accrued in the fiscal year July 1, 2011 through June 30, 2012. For example:

e “[u]nless action is taken to eliminate thc VEBA contribution obligation, the
City anticipates that it will not be able to make the annual contribution
required by the Trusj:ees in June 2012, and for subsequent years thereafter.”

e “[t]he City will not be able to pay the expected VEBA contribution of
$4,381,269 for the fiscal year ending June 30, 2012.”

The drafter of the Uniform Commercial Code, Professor Llewellyn, suggested that

statutes and rules should be drafted in a manner that articulates the reason for its
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existence and incorporates the reason onto its face.” Order S-225, when read in

ddAIFOdY

conjunction with the Emergency Manager’s letter, does just that. The Emergency O
Manager stated that the City could not make the contributions required for 8
2011-2012. The Emergency Manager then took action to address this dire situation.

As the Emergency Manager’s express intent and purpose is clear, the Court of

8 GTOC/OT/TT

Appeals should have afforded deference to the Emergency Manager’s interpretation,

99

especially considering that the Court of Appeals held that such action would have

been legal and proper.

NY 6€

4. THE ABSURD RESULTS DOCTRINE ALSO CONFIRMS THAT THE COURT OF
APPEALS COMMITTED REVERSIBLE ERROR

Justice Markman explained the absurd results doctrine at length in Cameron v
Auto Club Ins, 476 Mich 55; 718 NW2d 784 (2006). In doing so, he held that “the
‘absurd results’ rule is one that complements and reinforces the doctrine of
interpretivism.” Quoting Justice Scalia, he noted that "it is a venerable principle that
a law will not be interpreted to produce absurd results." K Mart Corp v Cartier, Inc,
486 US 281, 324 n 2; 108 S Ct 1811; 100 L Ed 2d 313 (1988) (Scalia, J., concurring

in part and dissenting in part). The "absurd results" rule underscores that the ultimate

2 See LARRY A. DIMATTEO ET AL., VISIONS OF CONTRACT THEORY, 251
(forthcoming 2007) (manuscript on file with author) (the “singing rule” “suggests
that the best type of law is that which provides the reason for the law’s adoption on
its face”); see also Soia Mentschikoff, Karl N. Llewellyn, 9 INT'L
ENCYCLOPEDIA SOC. SCI. 440, 440 (1968) (claiming that singing rules help
bridge the gap between laws and their rationales).
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purpose of the interpretative process is to accord respect to the judgments of the 7

d

lawmakers. While it must be presumed that these judgments are almost always those 2]

A

reflected in the words used by the lawmakers, in truly extraordinary cases, exercise 8
g " -
of the "judicial power" allows recognition of the fact that no reasonable lawmaker =2

could conceivably have intended a particular resuit. As Justice Kennedy observed in

G10Z/0T

a concurring opimon in Public Citizen v US Dep't of Justice, 491 US 440, 470, 109 S o9

G.

Ct 2558, 105 L Ed 2d 377 (1989), the "absurd results" rule "demonstrates a respect %
for the coequal Legislative Branch, which we assume would not act in an absurd J§>
way."

Even if this Court were to determine that Order 225 was ambiguous, or even if
the Court believed that the Order was unambiguous and agreed with the Court of
Appeal’s interpretation, the Order should not be interpreted in a manner that is
contrary to the goal of the Order. The City was in receivership; an Emergency
Manager was appointed; he stated his intent to modify the obligation to contribute to
the VEBA for 2012 and thereafter. This conclusion is buttressed by the fact that
Plaintiff even agreed that Order 225 applied to contributions due in fiscal year 2012.
See, e.g. (PI’s Response to MSD at 5)(Exhibit C) (arguing that “[e]xecutive order
225 purports to unilaterally amend th.e VEBA ftrust so that the City is no longer

required to make an annual contribution...); (Complaint, passim)(Exhibit D)(only

arguing that the Order would be illegal, but never suggesting that the Order did not




purport to modify the City’s obligation.) Among the parties affected by Order S-225,

ddAIdO3dy

there was no confusion as to its meaning. Given the surrounding constellation of 2]
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modify amounts owed for 2011-2012.

GIARMARCO, MULLINS & HORTON, P.C.

By: _ /s/ Stephen J. Hitchcock
STEPHEN J. HITCHCOCK (P15005)
JOHN L. MILLER (P71913)
Attorney for Defendant/Appellant

101 West Big Beaver Road, 10" Floor
Troy, MI 48084-5280 '
(248) 457-7024; Fax: (248) 404-6324
Email: sih@gmhlaw.com.
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Epps v. 4 Quarters Restoration, L.L.C., Not Reported in N.W.2d (2013)

e

Affirmed in Part, Reversed in Part by  Epps v. 4 Quarters Restoration
LLC, Mich., September 28, 2015

KeyCile Red Flag - Severe Negative Treatment

2013 WL 2460119
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.,

UNPUBLISHED
Court of Appeals of Michigan.

Danny EPPS and Joyce Epps, Plaintiffs—Appellees,
V.

4 QUARTERS RESTORATION, L.1.C,
Denaglen Corp., d/h/a MBM Check
Cashing, Emergency Insurance Services,
and Troy Willis, Defendants—Appellants,
and
AM Adjusting & Appraisals, L.L.C., Michael
N. Anderson, Jr., Home Owners Insurance
Company, Paula Mathews, Maximum Restoration,
L.L.C., Auto Owners Insurance Company,
Charles Willis, and Comerica Bank, Defendants,

Docket No. 305731, | June 6, 2013.

Before: GLEICHER, P.J., and SAWYER and FORT HOOD,
1.

Opinion
PER CURIAM.,

*1 Defendant Troy Willis misrepresented himself as a

licensed residential builder and convinced plaintiffs Danny
and Joyce Epps to hire his companies to restore their home
after a flooding event. Willis's misrepresentations rendered
the contracts between the parties void and nullified the legal
effect of a contemporaneously granted power of attorney.
Absent a valid power of attorney, Willis had no authority to
accept delivery of, endorse, or negotiate insurance checks on
the Epps' behalf. The circuit court therefore correctly ruled
that Willis and his companies must return the insurance check
proceeds to Danny and Joyce Epps.

As the Epps were entitled to the proceeds as a matter of
law, defendant MBM Check Cashing, which paid the check

proceeds to Willis, could have no meritoricus defense as to
the Epps. The court properly awarded the Epps the facial
value of the checks from funds that had been debited from
MBM's bank account and placed in escrow. We affirm.

I. BACKGROUND

In July 2006, plaintiffs Danny and Joyce Epps (the
Epps) experienced a flooding event in the basement

of their home, The Epps contacted thecir homeowner's

insurance carrier, which, acting through an intermediary
adjusting company, recommended that the Epps contract
with defendant Troy Willis and his companies, defendants
4 Quarters Restoration (4QR) and Emergency [nsurance
Services (EIS) (collectively the “contractor defendants™) to
complete the remediation and reconstruction work. Willis
met with the Epps at their home and showed them a book
depicting some of his work. The book also displayed a copy of
Willis's residential builder's license. The Epps hired Willis,
signing a misnamed “Fire Repair Agreement” with EIS and
a “Work Authorization” with 4QR. The Epps also signed an
“Insurance Power of Attorney” prepared on EIS letterhead
that included the phrase “Licensed Residential Builders #
2101157151.” The power of attorney itself provided:

To: The Insurance Companies
Their Agents
All Concerned Parties

I Danny Epps & Joyce Epps, hereby give my {Contractor),
Troy Willis Power of Attorney, (o sign my name to all
documents pertaining to seftling the insurance claim and
restoring the damage to my property located at 5503
Pennsylvania, Detroit, Michigan.

Despite the representation included on the EIS letterhead
and the license contained in Willis's portfolio, the state
had actualiy revoked Willis's residential builder's license on
January 31, 2006. The parties dispute the quality of the work
performed by the contractor defendants and whether the work
was actually completed. It is not disputed, however, that
during the construction process Willis alone endorsed all
checks issued by the insurance carrier regardless of whether
the Epps were named as the only payees or as copayees. The
Epps assert that this was done without their knowledge or
approval, Willis negotiated the checks at defendant Denagen

Corporation d/b/a MBM Check Cashing (MBM).

vMext © 2015 Thomson Reuters, Mo claim to original U.S. Government Works. 1
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*2 On July 23, 2009, the Epps filed suit against every
insurer, company, bank, and principal involved in the actual
work done to their basement or with the flow of funds related
to the project. In relation to the contractor defendants, the
Epps complained that none of the workmen were licensed
residential builders as requited by state law. The Epps
asserted that Willis misrepresented himself as licensed and
thereby fraudulently induced them to hire him and his
companies. The Epps sought “a declaration that the contract
was illegal, void and unenforceable, that defendants [ ] Willis,
[4QR] and EIS were not entitled to receive any monies for
their work as unlicensed contractors and that all monies they
received were received illegally and must be returned to” the
Epps. The Epps also sought to rescind the contracts.

The Epps further complained that the contractor defendants
failed to complete the contracted-for work and that the
completed portion was not done in a workmanlike manner.
As a result, the Epps claimed they were damaged by
the loss of the insurance proceeds. The Epps accused the
contractor defendants of embezzling, stealing or converting
those proceeds and sought treble damages under MCL
600.2919%a. Willis allegedly committed this tort by instructing
payors to remit any checks to his address and then endorsing
and negotiating the checks without the Epps’ knowledge.

The Epps secured a default judgment against MBM, which
the circuit court repeatedly refused to set aside. Comerica
Bank, at which MBM maintained accounts and through
which MBM satisfied the subject checks, filed an interpleader
complaint, seeking to place the challenged sum in escrow
until the court could determine the rightful owner. The
court pranted that request. The claims against Comerica
were thereafter dismissed with prejudice. The claims against
the various other defendants were whittled away through

dismissals and defaults. 2

In relation lo the contractor defendants, the parties filed
competing motions for summary disposition that were
eventually resolved in the Epps' favor. Citing MCL 339.2412,
which precludes an unlicensed contractor from bringing
a collection action, the Epps contended that the various
contracts entered with the contractor defendants were void
ab initio as Willis was an unlicensed contractor. The power
of attorney was never valid. Therefore, Willis lacked the
authority to endorse the insurance checks on the Epps' behalf
and the proceeds had to be returned to them.

The contractor defendants sought partial summary
dispesition, arguing that Willis's lack of a license was not a
ground for vitiating the contract and depriving defendants of
the funds paid for the work completed. As the Epps otherwise
suffered no damages, the contractor defendants asserted that
their claim lacked merit. These defendants further noted that
Willis’s unlicensed status did not preclude them from raising
the lack of actual damages as a defense.

*3 AtaJune 24, 2011 hearing on these competing motions,
the circuit court promised the parties, “T'll get back to youina
few days.” Without explaining its reasoning, the court entered
an order on July 11, 2011, granting summary disposition in
the Epps' favor. The court found simply, “MCL 339.2412(1)
is applicable in this case and [the Epps] are cntitled to
summary disposition as a matter of law.”

II. STANDARD OF REVIEW

We review de novo a circuit court's resolution of a summary
disposition motion. Wayrne Co v. Wayne Co Refirement
Comm, 267 Mich.App 230, 243; 704 NW2d 117 (2005). The
Epps sought summary disposition under MCR 2.116(C)X(7)
(without citing a justification under the subrule), (8) (failure
to state a claim), (9) (failure to state a valid defense), and
(10} (failure to create a genuine issue of material fact). As
the circuit court considered evidence beyond the pleadings,
we will review the motion as if granted under {C}(10). See
Kefgen v. Davidson, 241 Mich.App 611, 616; 617 NW2d
351 (2000). A motion under MCR 2.116(C)(10) “tests the
factual support of a plaintiff's claim.” Walsh v. Taylor, 263
Mich.App 618, 621; 689 NW2d 506 (2004). “Summary
disposition is appropriate under MCR 2.1 16(C)(10) if there is
no genuine issue regarding any material fact and the moving
party is entitled to judgment as a matter of law.” West v
Gen Motors Corp, 469 Mich, 177, 183; 665 NW2d 468
(2003). “In reviewing a motion under MCR 2.116{C)(10),
this Court considers the pleadings, admissions, affidavits, and
other relevant documentary evidence of record in the light
most favorable to the nonmoving party to determine whether
any genuing issue of material fact exists to warrant a trial.”
Walsh, 263 Mich.App at 621. “A genuine issue of material
fact exists when the record, giving the benefit of reasonable
doubt to the opposing party, leaves open an issue upon which
reasonable minds might differ.” West, 469 Mich. at 183,

We also review underlying issues of statutory interpretation
and applicability de novo. Adams Outdoor Advertising, Inc v.

vt © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2

YV 6£:95:8 STOZ/OT/TT OSIN A9 @aAIFD3Y



Epps v. 4 Quarters Restoration, L.L.C., Not Reported in N.W.2d (2013)

City of Holland, 463 Mich. 675, 681; 625 NW2d 377 (2001).
The goal of statutory interpretation is to discern the intent of
the Legislature. Where the legislatively chosen language is
plain and unambiguous, we must apply the statute as written,
Only where a statute is ambiguous may we employ the tools
of statutory construction. Rose Hill Ctr, Inc v. Holly Twp, 224
Mich.App 28, 32; 568 NW2d 332 (1997).

II1. APPELICATION OF MCL 339.2412

The circuit court determined that MCL 339.2412(1) applied
to this case as a matter of law and nullified the contractor
defendants' entitlement {o the funds they reccived for the
contract work. The statute provides:

A person or qualifying officer for a
cotporation or member of a residential
builder or residential maintenance and
alteration contractor shall not bring
or maintain an action in a court
of this state for the collection of
compensation for the performance of
an act or contract for which a license
is required by this article without
alleging and proving that the person
was licensed under this article during
the performance of the act or contract.
[Emphasis added.]

*4 Because the contractor defendants did not “bring or
maintain an action ... for the collection of compensation,” the
circuit court improperly held them liable based on the statute.

“Under the statute, a builder may not bring an action
for collection of compensation unless it can prove that it
possesses the license ‘required by this article.” © Stokes
v, Millen Roofing Co, 466 Mich. 660, 664; 649 NW2d
371 (2002), In Stokes, the unlicensed defendant argued that
MCL 339.2412(1) did not prevent it “from recovering the
reasonable value of the laber and materials furnished to the
plaintiffs.... [SJuch an action would be secking merely a
reimbursement for its materials, and not ‘compensation’ as
that word is used in the act.” Sfokes, 466 Mich. at 665,
The Court defined “compensation™ *
received as an equivalent for services, debt, loss, injury, etc.;
indemnity; reparation; payment.” Id (quotation marks and
citation omitted). The unlicensed defendant was therefore

as something given or

precluded from seeking compensation for its labor and
materials provided under the contract. Stokes also held that

a court may not employ equitable remedies to circumvent
the statutory prohibition on unlicensed builders seeking
compensation, Doing so would “allow[ ] an unlicensed
contractor leverage to force payment, using equity in a
circumstance where no equity was required.” Id . at 671,

In Roberson Builders, Inc v. Larson, 482 Mich. 1138; 758
NW2d 284 (2008), our Supreme Court heard oral arguments
but then decided to deny leave to appeal in a case in which
an unlicensed residential builder sought a set off against
a homeowner's counterclaim for damages. Concurring in
the order, Justice Marilyn Kelly, joined by Justice Young,
reasoned that a builder that defends an action by seeking a set
off against the damages claimed is actually seeking payment
thatis forbidden under Stokes' interpretation of the statute. Id.
at 1140

An unlicensed builder is not deprived of all rights, however.
As stated by this Court in its brief decision in Parker v.
McQuade Plumbing & Heating, Inc, 124 Mich.App 469,471,
335 NW2d 7 (1983), “But the statute nowhere prohibits an
unlicensed contractor from defending a breach of contract suit
on its merits. The statute removes an unlicensed contractor's
power to sue, not the power to defend. Tt was intended to
protect the public as a shield, not a sword.”

Here, the contractor defendants simply defended against the
Epps' claims of poor workmanship and stealing funds. The
contractor defendants were free to defend on the merits by
claiming that the work completed was of adequate quality
and that the insurance proceeds collected by Willis funded
the renovation project. There is no precedent for allowing
a homeowner to use MCL 339.2412(1) to recoup funds
already paid to a buwilder for completed work based solely
on his unlicensed status. The Epps presented no evidence
beyond bare assertions that the renovations performed at their
home were unsatisfactory, Similarly, the Epps provided no
support for their assertion that Willis converted the insurance
proceeds for his own personal use, rather than to cover
the costs of the renovations. Under these circumstances, the
circuit court should not have summarily disposed of the
claims against the contractor defendants based on the statute.

IV, CONTRACT VOID 4B INITIO

*5 The Epps were entitled to summary disposition in their
favor on other grounds, however. Willis misrcpresented that
he and his companies, 4QR and EIS, were licensed residential
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builders as mandated by state law. Had Willis truthfully
informed the Epps that his license had been revoked, the
Epps contend that they would not have hired him to perform
the renovation work at their home,

Generally, “[ﬂraud' in the inducement to enter into a contract
does not render the instrument void but merely voidable.”
Whitcraft v. Wolfe, 148 Mich.App 40, 52; 384 NW2d 400
(1985), citing Dunn v. Goebel Brewing Co, 357 Mich. 693,
697; 99 NW2d 380 (1959). “Where a license or certification is
required by statute as a requisite to one practicing a particular
profession,” and a party enters a contract without possessing
the required license, the contract is void. Wedpewood v.
Jorgens, 190 Mich. 620, 622; 157 NW 360 (1916) (quotation
marks and citation omitted). “[Clontracts by a residential
builder not duly licensed are not only voidable but void.”
Bilt-More Homes, Inc v. French, 373 Mich. 693, 699; 130
NW2d 907 (1964) (quoting from and adopting the circuit
court's reasoning in that matter). By frandulently inducing the
Epps to enter into the project contracts by misrepresenting his
possession of a statutorily-required license, Willis rendered
the contracts void.

Willis's fraud rendered the power of attorney entered by
the Epps void ab initio. Willis therefore had no authority
to endorse and negotiate checks issued by the insurance
company on the Epps' behalves. Without the power to
negotiate the checks, Willis had no right to maintain the
proceeds. It is on this ground, rather than based on MCL
339.2412, that Willis must return the insurance proceeds to
the Epps. Although the circuit court based its decision on
improper grounds, it cotrectly granted summary disposition

in the Epps' faver. 3

V. TREBLE DAMAGES UNDER MCL 600.2919A

After the circuit court entered summary disposition in
the Epps’ favor, they sought treble damages against the
contractor defendants, arguing that those defendants had
converted the Epps’ property by endorsing the insurance
checks without the authority to do so. In their reply brief
on appeal, the contractor defendants contend that this award
was improper. As this issue was not properly presented io
this Court as an issue on appeal, we need not address it.
Mich Ed Ass'n v. Secretary of State, 280 Mich, App 477, 488;
761 NW2d 234 (2008). We note, however, that as Willis
lacked the authority to endorse the insurance checks, he did
convert the proceeds by accepting delivery and cashing those

instruments. See MCL 440.3420(1) (“An instrument is also
converted if it is taken by transfer, other than a negotiation,
from a person not entitled to enforce the instrument or a bank
makes or obtains payment with respect to the instrument for
a person not entitled to enforce the instrument or receive
payment.”), MCL 600.2919a(1) specifically provides for
treble damages in the face of such a conversion,

V1. DEFAULT AGAINST MBM

*6 Early in the proceedings, the circuit court entered
a default judgment against MBM. MBM had not timely
responded to the complaint, believing that the Epps had
granted them an extension. After the circuit court granted
summary disposition in the Epps' favor, the court declined
to conduct a hearing to determine the amount of damages.
As noted by the court, there was no fact question regarding
the damages amount; damages were sirmply measured by the
face value of the insurance checks. The court ordered the
interpleader funds paid out to the Epps to cover the damages
award. The interpleader funds had been debited from MBM's
accounts at Comerica Bank.

MBM argues that it was entitled to a jury trial on the damages
issue. If a trial court decides to conduct a hearing to determine
the amount of damages, a defaulted party is entitled tc a
jury trial on that issue. Zaiter v. Riverfront Caomplex, Ltd,
463 Mich. 544, 554; 620 NW2d 646 (2001). No hearing was
required in this case as the damages were a sum certain. MBM
was therefore not entitled to a jury trial.

We note that MBM has a cause of action against Willis
for wrongfully negotiating the Epps' insurance checks and
causing MBM to be liable for the sums paid out. As
emphasized by the Epps' attorney at a metion hearing seeking
the entry of a money judgment, MBM did not file such an
action against Willis because “they are represented by the
same lawyer.” We cannot discern from the record whether
the contracter defendants and MBM are connected through
interesied individuals. Tt is curious, however, that even after
the conflict of interest was brought to MBM's attention, MBM
did not secure independent counsel and joined the contractor
defendants in filing a single appeal. And there is no evidence
that defendants waived the conflict. We suggest that MBM
consider and protect its interests if those interests truly are
separate from those of the contractor defendants.

Affirmed.
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All Citations

Not Reported in N.W.2d, 2013 WL 2460119

Footnotes

1

It appears from documentation in the lower court record that the Epps may have chosen to forego perscnal property
restoration services and used the funds for that portion of the renovation to hire the contractor defendants to perform
elective work on the home's main floor.

The Epps contend that this Court lacks jurisdiction to consider defendants' claim of appeal pursuant to Defroit v. Michigan,
262 Mich.App 542, 545-546; 686 NW2d 514 (2004}, because the claims against Charles Willis, who is not a party to this
appeal, were dismissed without prejudice. Even if that dismissal eliminated the existence of a final judgment from which
a claim of appeal could be taken, MCR 7.202(6)(a)({i}, we could consider this appeal as if taken on leave granted "in the
interest of judicial economy.” Defroft, 262 Mich.App at 546.

The contractor defendants contend that they should be able to retain at least that portion of the proceeds covering work
for which no license was required. This misses the point that the Epps would not have entered into any contract with
defendanis had Willis truthfully informed them that his builder's license had been revoked. Absent a contract, the Epps
would not have given Willis a power of attorney.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Prefunded Group Health and Insurance Trust v City of Pontiac
, COA No. 316418
DEFENDANT/APPELLANT’S SUPPLEMENTAL BRIEF IN SUPPORT
OF APPLICATION FOR LEAVE TO APPEAL

YV 6£:95:8 STOZ/OT/TT OSIN A9 @aAIFD3Y



STATE OF MICHIGAN

COURT OF APPEALS

BOARD OF TRUSTEES OF THE CITY OF FOR PUBLICATION
PONTIAC POLICE AND FIRE RETIREE March 17, 2015
PREFUNDED GROUP HEALTH & 9:05 a.m.
INSURANCE TRUST,
Plaintiff~-Appellant,

v No. 316418

Qakland Circuit Court
CITY OF PONTIAC, LC No. 2012-128625-CZ

Defendant-Appellee.

Before: MARKEY, P.J., and OWENS and ForT HooD, J1.

PER CURIAM.

Plaintiff Board of Trustees of the City of Pontiac Police and Fire Retiree Prefunded
Group Health and Insurance Plan (trustees) appeals by right Oakland Circuit Judge Daniel
Patrick O’Bricn’s order granting defendant’s motion for summary disposition as to plaintiff’s
complaint to require the city to pay its required annual contribution to the trust for the fiscal year
ending June 30, 2012. The trust was established in 1996 as a tax exempt voluntary employees’
beneficiary association (VEBA), 26 USC 501(c)(9), to hold the contributions of police and
firefighter employees and those of the city pursuant to collective bargaining agreements (CBAs)
between the city and the various unions of the city’s police officers and firefighters. The trust
held and invested these contributions to provide health, optical, dental, and life-insurance
benefits to police and fire employees who retired on or after August 22, 1996, as required by the
various CBAs. At issue is the efficacy of Executive Order 225 issued on August 1, 2012,
pursuant to § 19(1)(k) of 2011 PA 4, MCL 141.1519(1)(k), by the city’s emergency manager
(EM), Louis H. Schimmel, which purported to amend the trust to remove the city’s annual
obligation to contribute to the trust agreement “as determined by the Trustees through actuarial
evaluations.” The frial court accepted defendant’s argument that the city’s EM properly
modified the city’s obligation to contribute to the trust for the fiscal year ending June 30, 2012,
by modifying the existing CBAs between the city and police and firefighter unions. The trial
court also ruled that plaintiff’s claim under Const 1963, art 9, § 24, was without merit pursuant to
Studier v Michigan Pub Sch Employees Retirement Bd, 472 Mich 642; 698 NW2d 350 (2005).
We conclude, even assuming that Executive Order 225 was properly adopted pursvant to
§ 19(1)(k), that it did not retroactively eliminate the city’s obligation to contribute to the trust for
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the fiscal year ending June 30, 2012; consequently, we reverse and remand for further
proceedings.

I. FACTUAL AND PROCEDURAL BACKGROUND

On August 8, 2012, the Board of Trustees of the City of Pontiac Police and Fire
Retirement System and plaintiff trustees filed their complaint in circuit court asserting that
defendant funded the City of Pontiac Police and Fire Retirement System (PFRS), which provided
retirement benefits to retired police and fire employees. In addition, plaintiffs asserted that
defendant funded the trust, a tax-exempt VEBA, 26 USC 501(c)(9), which provided health,
optical, dental, and life-insurance benefits to police and fire employees who retired on or after
August 22, 1996. The trust is administered by its board of trustees comprised of five members
consisting of the city’s mayor, the city’s finance director, and a firefighter, a police officer, and a
fifth trustee selected by the other trustees, who could be a participant in the trust. Art IV, § 1.
Plaintiffs alleged that defendant, through its EM, failed to pay its required contribution to the
trust for the fiscal year between July 1, 2011 and June 30, 2012, which was actuarially
determined to be $3,473,923.28. The trust includes the following relevant provisions:

ARTICLE I

Definitions

* ¥ &k

Section 3: Contributions - The term Confributions as used herein, shall
mean the payment required to be made to the Trustees and to the Trust Fund by
the City under the authority such as ordinance or City Council resolution or
under any applicable existing Collective Bargaining Agreements or any future
Collective Bargaining Agreements for the purpose of providing group health,
hospitalization and dental and optical and group life insurance for employees,
retirees and beneficiaries covered by the Plan.

L

ARTICLE 1

Establishment of Trust

Section 1: The purpose of this Trust Fund . . . is to provide health and
insurance benefits to eligible participants and beneficiaries of the Plan . ... The
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Grantor!!] intends the benefits provided by this Trust to be considered a benefit
guaranteed by Article IX, Section 24 of the State of Michigan Constitution.

* kK

ARTICLE III

Contribytions to the Trust Fund

Section 1: (a) The City-Employer shall be required to pay to the Trust
Fund such amounts as the Trustees may determine are actuarially certified and are
actuarially necessary to fund the Trust and provide benefits provided by the Plan
consistent with actuarial valuations and calculations made by the Actuary for the
Trust to result in a Prefunded Plan.

Such contributions shall also be made in accordance with the Collective
Bargaining Agreements between the collective bargaining associations and the
employer City and this Trust Agreement, and such other regulations of the Board
of Trustees as are not inconsistent with the aforesaid authority.

(b) In addition to the amounts paid by the City on behalf of Participants as
set forth above and in the Collective Bargaining Agreements, the City shall
contribute to the Trust Fund such additional moneys which together with those
contributions and return on investments shall be sufficient to fund the benefits
provided on a sound actuarial basis. Participants shall contribute those amounts
required for additional extended Family Riders in effect as of 8-22-96 and
otherwise as determined by the trustees.

% k ¥k

Section 2. The Trustees may compel and enforce payments of
contributions, in any manner they deem proper. The Trustees may make such
additional rules and regulations for the enforcement of the collection payments as
they deem proper.

* ok ok

ARTICLE V

Powers and Duties of the Trustees

LI

! “Grantor” is undefined but the “declaration of trust and agreement” is stated to be by the city
and the trustees of the trust and is signed by the city’s mayor and finance director in that capacity
and also in the capacity as trustees and by the other two original trustees.

3-
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Section 2:  The Trustees shall carry out the purposes of this Trust
Agreement, and may maintain any health benefit programs and insurance policy
g or policies now in force and effect and available to Police and Fire retirees of the
City of Pontiac or may substitute other comparable or superior policies in lien
thereof. In providing group life insurance to the Participants of this Plan so as to
effectuate the purposes of this Trust Agreement, the Trustees shall be bound by
the terms of this Trust Agreement and any applicable Collective Bargaining
Agreements between the City and the collective bargaining associations and shall
comply with all applicable laws.

* % K

ARTICLE VII

Liabilities of the Parties

Section 1: The City shall not be liable for payment to the Trust of any
amounts other than those required of it by this Trust Agreement or any applicable
Collectible Bargaining Agreement. The City shall not be liable to make
contributions to the Trust or pay any expenses whatsoever in connection.
therewith, except as provided by the terms of the Collective Bargaining
Agreements between the collective bargaining association and the City and the
terms of this Trust Agreement. . ..

* k&

ARTICLE X

Amendments

Section 1: The provisions of this Declaration of Trust and Agreement may
be amended at any time, by (A} collective bargaining between the collective
bargaining associations identified in Article 1, Section 8 and the City of Pontiac
(B) by a unanimous vote of the five (5) Trustees, concurred in by the City Council
of the City of Pontiac provided, however, that such Amendments are not
inconsistent with any applicable Collectible Bargaining Agreements and do not
adversely affect the tax exempt status of the 501(c)9 Trust. ... [Declaration of
Trust, executed January 30, 1997 (emphasis added).]

Although the plain language of the trust does not directly state when a required
contribution is due, plaintiff asserts and defendant agrees that the actuarial required contribution
to the trust for the fiscal year commencing July 1, 2011 and ending June 30, 2012, was due on or
before June 30, 2012, Tt is also undisputed that during the fiscal year ending June 30, 2012, the
city’s EM entered termination collective bargaining agreements with the various police and

= firefighter unions. The city also contracted to receive police services from QOakland County
effective August 1, 2011, and fire services from Waterford Township, effective February 1,
2012.
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On August 1, 2012, the city’s EM issued Executive Order (EO) 225 that purported to
amend the trust pursuant to MCL 141.1519(1)(k) of 2011 PA 4, to terminate the city’s annual
actuarially required contribution to the trust for fiscal year ending June 30, 2012. The order read
with respect to its substantive provision as follows:

Article TIT of the Trust Agreement, Section 1, subsections (a) and (b) arc
amended to remove Article Ill obligations of the City to continue to make
contributions to the Trust as determined by the Trustees through actuarial
evaluations.

The Order shall have immediate effect.

The issuance of EO 225 was preceded by the EM’s letter of July 10, 2012 to State
Treasurer Andrew Dillon, seeking concurrence in the EM’s plan to invoke the authority of
§ 19(1)k) of PA 4 to modify the trust by modifying existing CBAs to eliminate the city’s
obligation to contribute to the trust. The letter outlined provisions of the trust regarding
contributions, art I, §§ (1)(a) & (b), and its provisions regarding amendments, art X, § (1). The
EM also stated in the letter that he “anticipated that the City will be required by the Trustees of
the VEBA to contribute $3,915,371 during the fiscal year ending June 30, 2013.”

In further making the case for the exercise of authority under § 19(1)(k) of PA 4, the EM
wrote that he was unable to negotiate with local police and firefighter unions because the city
had contracted for police and firefighter services, and the local unions no longer existed. The
EM also noted that amendment of the trust by unanimous action of the trustees under art X
would not occur. The EM observed that “[u]nless action is taken to ¢liminate the VEBA
contribution obligation the City anticipates that it will not be able to make the annual
contribution required by the Trustees in June 2012, and for subsequent years thereafter.” The
EM also noted the termination of the city’s obligation to the trust for the fiscal year ending June
30 2012, would not create a hardship because the trust had sufficient assets to fund retiree
insurance benefits for “a significant number of years going forward.” The EM then stated that
the “amount saved in the fiscal year beginning July 1, 2012, by a modification of the collective
bargaining agreements obligations of the trust will significantly contribute to the City’s ability to
make the contributions to all other retirees and employees for healthcare benefits for the fiscal
year beginning June [sic] 1, 2012, and thereafter.” The EM concluded his request for authority
by noting: “Time is of the essence. The new fiscal year starts July 1, 2012. In order to have
maximum impact on the 2012/2013 fiscal year given the time frames of the notice Trustees of
this action, I urge prompt consideration for this request.”

The State Treasurer responded to the EM’s July 10, 2012 letter in a letter dated July 16,
2012. In his letter, the State Treasurer outlined the “general economic problem” facing the city.
The State Treasurer also reviewed the requirements of § 19(1)(k) of PA 4 to “reject, modify, or
terminate one or more terms and conditions of an existing collective bargaining agreement.” The
State Treasurer also found with respect to the EM’s request that the four conditions of MCL
141.1519(1)(k) had been satisfied. The State Treasurer approved the proposed modification
without stating to which fiscal year it would commence but stated that the changes “can save the
City approximatety $3.9 million annually . . ..”

-5-
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The EM issued Executive Order 225 on August 1, 2012, providing that it “have
immediate effect.” On August 8, 2012, plaintiff filed its complaint alleging, with respect to
defendant’s failure to pay its actvarially required contribution to the trust, in Count 11, a vielation
of Const 1963, art 9, § 24; in Count IV, a violation of an ordinance; and in Count VI, breach of
contract. Plaintiff only challenged defendant’s failure to pay its required contribution to the
Trust for the fiscal year July 1, 2011 through June 30, 2012. The other counts in plaintiff’s
complaint related to defendant’s failure pay its required contribution to the Pontiac Police and
Fire Retirement System. On March 21, 2013, the parties stipulated to dismissing these claims,
apparently because the claims had been settled.

On March 6, 2013, defendant moved for summary disposition. In relevant part,
defendant argued that Count 1T was meritless because our Supreme Court held in Studier, 472
Mich 642, that Const 1963, art 9, § 24 does not apply to healthcare benefits. Defendant argued
that Count IV was meritless because 2011 PA 4 authorized the emergency manager to amend
city ordinances, and Count VI was meritless because 2011 PA 4 authorized the emergency
manager to modify an existing collective bargaining agreement.

At the conclusion of the motion hearing, the trial court decided to grant defendant’s
motion for summary disposition in accordance with defendant’s legal arguments. On May 14,
2013, the trial court entered its order granting defendant’s motion for summary disposition.
Plaintiff now appeals by right.

I1. STANDARD OF REVIEW

Although the trial court did not identify under which subrule it granted summary
disposition, we review the trial court’s decision under the standard applicable to MCR
2.116(C)(10) “because the trial court’s consideration went beyond the parties’ pleadings.”
Kosmalski v 8§t John’s Lutheran Church, 261 Mich App 56, 59; 680 NW2d 50 (2004). As with
all such motions, we review de novo a trial court’s decision regarding a motion for summary
disposition under MCR 2.116(C)(10), which tests the factual sufficiency of a claim. Corley v
Detroit Bd of Ed, 470 Mich 274, 277-278; 681 NW2d 342 (2004). The trial court in deciding the
motion must view the substantively admissible evidence submitted up to the time of the motion
in a light most favorable to the party opposing the motion. Maiden v Rozwood, 461 Mich 109,
121; 597 NW2d 817 (1999). Summary disposition may be granted if there is no genuine issue of
any material fact and the moving party is entitled to judgment as a matter of law. Wesi v Gen
Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003). “A penuine issue of material fact
exists when the record, giving the benefit of reasonable doubt to the opposing party, leaves open
an issue upon which reasonable minds might differ.” Id.

The proper interpretation of a contract and the legal effect of one of its clauses are legal
questions reviewed de novo. Rory v Continental Ins Co, 473 Mich 457, 461, 464; 703 NW2d 23
(2005). When determining the meaning of a contract, a court must assign undefined words in the
contract their “plain and ordinary meaning that would be apparent to a reader of the instrument.”
Id. at 464. A dictionary may be consulted to ascertain the plain and ordinary meaning of words
or phrases as they would appear to a reader of the contract. Citizens Ins Co v Pro-Seal Serv
Group, Inc, 477 Mich 75, 84; 730 NW2d 682 (2007). After ascertaining the meaning of a
contract’s terms, “a court must construe and apply unambiguous contract provisions as written.”
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Rory, 473 Mich at 461. Any other legal questions relating to interpretation of the contracts at
issue or pertinent statutes are also reviewed de novo. Studier, 472 Mich at 649; Gen Motors
Corp v Dep’t of Treasury, 290 Mich App 3535, 369; 803 NW2d 698 (2010).

M. ANALYSIS
A.REPEAL OF PA 4

2011 PA 4 was “suspended” on August 8, 2012, by the State Board of Canvassers’
certification of the sufficiency of the referendum petitions regarding the act filed on February 29,
2012. See Const 1963, art 2, § 9; MCL 168.477(2); Stand Up For Democracy v Secretary of
State, 492 Mich 588, 595 n 3, 598, 619-620; 822 NW2d 159 (2012); OAG, 2011-2012, No.
7267, p 72, 78 (August 6, 2012).*> The State Board of Canvassers’ certification on November 26,
2012, of the fall general election results disapproving 2011 PA 4 had the effect of repealing the
act and reviving the Local Government Fiscal Responsibility Act, 1990 PA 72, MCL 141.1201 et
seq., effective on the suspension of 2011 PA 4. See Martin v Murray, ___ Mich App __ ;
NwW2d (Docket No. 319509, January 20, 20135), slip op at 2-3; see also In re Detroit, 504 BR
191, 216; 2013 Bankr LEXIS 5120 (Banker ED Mich, 12/5/2013), citing Davis v Roberts,
unpublished order of the Court of Appeals, entered November 16, 2012 (Docket No. 313297).
The revived 1990 PA 72 was repealed and replaced by 2012 PA 436, MCL 141.1541 et seq.,
effective March 28, 2013. See Martin, slip op at 2-3; In re Detroit, 504 BR at 216, 250.

The parties do not discuss the effect of the suspension of PA 4 one week following the
issuance of Executive Order 225 on August 1, 2012. Their arguments assume, however, that the
EM’s actions pursuant to PA 4 before its suspension, provided the actions comport with the act’s
terms, remain valid and enforceable. We agree. See Minty v Bd of State Auditors, 336 Mich
370, 390-391; 58 NW2d 106 (1953), quoting Cusick v Feldpausch, 259 Mich 349; 353; 243 NW
226 (1932), quoting 1 Lewis’ Sutherland Statutory Construction (2d ed), § 284:

A law can be repealed by the law-giver; but the rights which have been
acquired under it while if was in force do not thereby cease. It would be an act of
absolute injustice to abolish with a law all the effects which it had produced. This
is a principle of general jurisprudence; but a right to be within its protection must
be a vested right. It must be something more than a mere expectation based upon
an anticipated continuance of the existing law. It must have become a title, legal
or equitable, to the present or future enjoyment of property, or to the present or
future enforcement of a demand, or a legal exemption from a demand made by
another. [Emphasis added; see also Pefers v Goulden, 27 Mich 171 (1873).]

The legislature has similarly provided that the repeal of a statute will not affect a penaity,
forfeiture or liability incurred before the statute’s repeal.

% Opinions of the Attorney General are not binding, but we find OAG, 2011-2012, No. 7267, p
72, 78 (August 6, 2012) persuasive. See Martin v Murray, _ Mich App _ ;  NW2d
(Docket No. 319509, January 20, 2015), slipop at 2, n 2.
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The repeal of any statute or part thereof shall not have the effect to release
or relinquish any penalty, forfeiture, or liability incurred under such statute or any
part thereof, unless the repealing act shall so expressly provide, and such statute
and part thereof shall be treated as still remaining in force for the purpose of
instituting or sustaining any proper action or prosecution for the enforcement of
such penalty, forfeiture or liability. [MCL 8.4a.]

Consequently, we conclude that if the EM validly acted pursuant to the authority of 2011
PA 4 to amend existing CBAs such that the terms of trust were modified to remove the city’s
actuarially required contribution to the trust for the fiscal year ending June 30, 2012, then such
action remains valid and enforceable despite the subsequent repeal by referendum of the act.

B. CONST 1963, ART 9, § 24

Count II of plaintiff’s complaint alleges a violation of Const 1963, art 9, § 24, which
reads in its entirety as follows:

The accrued financial benefits of each pension plan and retirement system
of the state and its political subdivisions shall be a contractual obligation thereof
which shall not be diminished or impaired thereby.

Financial benefits arising on account of service rendered in each fiscal
year shall be funded during that year and such funding shall not be used for
financing unfunded accrued liabilities.

“These two clauses unambiguously prohibit the state and its political subdivisions from
diminishing or impairing ‘accrued financial benefits,” and require them to fund ‘*accrued
financial benefits’ during the fiscal year for which corresponding services are rendered.”
Studier, 472 Mich at 649. But the Court also held that “health care benefits are not ‘accrued
financial benefits’ and, thus, are not protected by Const 1963, art 9, § 24.” Id. at 670.

Plaintiff does not dispute the holding of Studier, but it does argue its claim in the instant
case is distinguishable because Atticle 11 of the trust reads in relevant part: “The grantor intends
the benefits provided by this Trust to be considered a benefit guaranteed by Article 9, Section 24
of the State of Michigan Constitution.” Therefore, plaintiff argues, the plain language of the
trust elevates otherwise unprotected health-care benefits to the protection of Const 1963, art 9, §
24. Plaintiff’s argument is not premised on the first clause of Const 1963, art 9, § 24; plaintiff
asserts that defendant violated the second clause of Const 1963, art 9, § 24 by refusing to fully
fund the retirees” future group health-care insurance benefits on an annual basis.

The trial court correctly dismissed this claim. As explained by the Court in Studier, the
threshold question regarding whether the funding requirement of the second clause of Const
1963, art 9, § 24 applies is whether “accrued financial benefits” are at issue. Studier, 472 Mich
at 653.

Specifically, the first clause contractually binds the state and its political
subdivisions to pay for retired public employees’ “accrued financial benefits . . .
)’ Thereafter, the second clause seeks to ensure that the state and its political
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subdivisions will be able to fulfill this contractual obligation by requiring them to
set aside funding each year for those “financial benefits arising on account of
service rendered in each fiscal year . .. .” [/d. at 654.]

So, because the funding requirement of the second clause of Const 1963, art 9, § 24 only applies
to “accrued financial benefits,” and prefunding insurance for future health care benefits are not
“accrued financial benefits,” Studier, 472 Mich at 654, 670, it follows that the second clause of
Const 1963, art 9, § 24 does not apply in this case. Moreover, even if it applied, the second
clause of Const 1963, art 9, § 24 does not guarantee any particular method of funding accrued
liability of future benefits. Shelby Twp Police & Fire Ret Bd v Shelby Twp, 438 Mich 247, 254;
475 NW2d 249 (1991); Kosa v State Treasurer, 408 Mich 356, 371-372; 292 NW2d 452 (1980).
The trial court correctly concluded that plaintiff’s constitutional claim lacked merit.

C. ORDINANCE VIOLATION

Count IV of plaintiff’s complaint alleges violation of an ordinance. Plaintiff does not
identify which ordinance defendant allegedly violated. Rather, plaintiff only cites the provisions
of the trust instrument obligating defendant to financially contribute to the trust. Defendant’s
alleged violation of these provisions would be properly categorized as breach of contract.
“[Where a party fails to cite any supporting legal authority for its position, the issue is deemed
abandoned.” Prince v MacDonald, 237 Mich App 186, 197; 602 NW2d 834 (1999).

Moreover, our research has uncovered no local ordinance concerning health care benefits
for retired police and firefighters. Chapter 92 of the Pontiac Municipal Code is titled
“Retirement.” The final article, Article IV, §§ 92-101 to 92-125, is titled “Policemen’s and
Firemen’s Retirement System.” Article IV apparently governs the PFRS. We are unable to
identify any city ordinance governing the trust or health care benefits for retired police and
firefighters, nor has plaintiff cited to one. Consequently, we must conclude that the trial court
correctly dismissed plaintiff’s claim regarding an ordinance violation with respect to defendant’s
funding of the trust.

D. BREACH OF CONTRACT

Count VI of plaintiff's complaint asserts a claim for breach of contract regarding the
actuarial required contribution to the trust for the fiscal year commencing July 1, 2011 through
June 30, 2012, which the parties agree was due on or before June 30, 2012. There is no dispute
that art III, § 1 of the trust obligates defendant to pay annual contributions to the trust that are
determined to be “actuarially necessary” to fund the future health-care benefits of the pertinent
retirees as required by the applicable collective bargaining agreements. Indeed, it was this
significant ongoing liability that prompted the EM to seek the State Treasurer’s authorization fo
modify the terms of the trust through the authority of § 19(1)(k) of PA 4, MCL 141.1519(1)(k).

Initially we address whether the EM’s action of issuing EO 225 on August 8, 2012
retroactively eliminates the city’s obligation under the trust and various CBAs that accrued on or
before June 30, 2012. On July 1, 2012 the city’s actuarial required contribution to the trust was
past due. Consequently, without modification, the city’s obligation to fund the trust was
breached on July 1, 2012. See Tenrneco, Inc v Amerisure Mut Ins Co, 281 Mich App 429, 458;
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761 NW2d 846 (2008) (a breach of contract occurs when a party fails to perform its contractually
required duties). We note that although a trust is generally distinguishable from a contract, a
promise to place future property in trust may be enforced as a contract right. See 76 Am Jur 2d
Trusts § 250, p 309; 2 Restatement Trusts, 3d, § 41, comment c, pp 183-184. Here, reading the
trust as whole, the city’s obligation to fund the trust flows from the pertinent collective
bargaining agreements, and the trust is not an independent contractual obligation. See art I, § 1;
art IIT, § 1(a), cl 2; art V, § 2. As stated in art VII, § 1, “The City shall not be liable to make
contributions to the Trust or pay any expenses whatsoever in connection therewith, except as
provided by the terms of the Collective Bargaining Agreements between the collective bargaining
association and the City and the terms of this Trust Agreement.” (Emphasis added).

At oral argument, the parties disagreed whether the EM could retroactively modify the
city’s accrued trust liability but otherwise did not cite to pertinent authority to support their
respective positions. We agree with defendant’s position. Under PA 4, the EM may modify
collective bargaining agreements, and, hence, may modify the city’s obligation to contribute to
the trust. Moreover, the trust itself, art X, § 1 provides it may be “amended at any time” by
“collective bargaining . . ..” And, after complying with the conditions specified in PA 4, the EM
may “reject, modify, or terminate 1 or more terms and conditions of an existing collective
bargaining agreement.” MCL 141.1519(1)(k). Because the parties to a collective bargaining
agreement could apply its modified terms retroactively, we conclude that the EM also could do
so under § 19{1)(k). See Port Huron Ed Ass’'n v Port Huron Area Sch Dist, 452 Mich 309, 326;
550 NW2d 228 (1996): “Generally, parties are free to take from, add to, or modify an existing
contract.” While a modification would normally require a “meeting of the minds” of the
contracting parties, id. at 326-327, this requirement is dispensed with where the EM acts
pursuant to the authority of § 19(1)(k). Consequently, assuming the EM properly invoked the
authority granted by PA 4, the EM could retroactively eliminate the city’s actuarial required
contribution to the trust for the fiscal year July 1, 2011 through June 30, 2012.

But the question remains whether Executive Order 225, assuming it were properly
adopted under the authority of PA 4, did, in fact, eliminate the city’s actuarial required
contribution to the trust for the fiscal year July 1, 2011 through June 30, 2012. We conclude it
did not. The plain language of Executive Order 225 provides that the trust is “amended to
remove Article 11 obligations of the City fo continue to make contributions to the Trust.”
(Emphasis added.) The term “continue™ means to “go on or keep on without interruption, as in
some course or action.” Random House Webster’s College Dictionary (1992). Plainly, the term
“continue” relates to present and future action. Further, Executive Order 225 provided it “shall
have immediate effect.” Because Executive Order 225 was adopted August 1, 2012, given
immediate effect and applied to the present of present or future obligations under art I11, § 1, by
its own terms, it did not apply to the to the city’s already accrued actuarial required contribution
to the trust for the already ended fiscal year July 1, 2011 through June 30, 2012.

This plain reading of EO 225 is also supported by the EM’s request for concurrence and
the State Treasurer’s approval of authority granted to the EM to adopt EO 225. In his letter to
the State Treasurer of July 10, 2012, after noting the city’s article Il funding obligation, the EM
stated that it was “anticipated that the City will be required by the Trustees of the VEBA to
contribute $3,915,371 during the fiscal year ending June 30, 2013.” (Emphasis added.) While
the EM also mentioned the city’s trust obligation for the fiscal year ending June 30, 2012, he
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wrote that the “amount saved in the fiscal year beginning July 1, 2012, by a modification of the
collective bargaining agreements obligations of the Trust will significantly contribute to the
City’s ability to make the contributions to all other retirees and employees for healthcare benefits
for the fiscal year beginning June [sic] I, 2012, and thereafter.” (Emphasis added.) The EM
concluded his letter with a request for timely action so as to “have maximum impact on the
2012/2013 fiscal year . . ..” (Emphasis added.) Thus, although not free of all ambiguity, the
July 10, 2012 letter, read as a whole, is a request to amend the city’s trust funding obligation
beginning with the fiscal year commencing July 1, 2012,

Similarly, the State Treasurer’s letter of July 16, 2012, determining that the four
conditions of MCL 141,1519(1)(k) were satisfied and justified the EM’s proposed action,
supports determining that the modification applied to the city’s trust contributions for the fiscal
year of July 1, 2012 to June 30, 2013, and thereafier. The State Treasurer, in finding that MCL
141.1519(1)(k)(i7)* was satisfied, wrote that “[t]he proposed modification of the collective
bargaining agreements as to retiree health care contributions to a VEBA Is reasonable and
necessary” and “changes to language relating to retiree benefits can save the City approximately
$3.9 million annually . . ..” The EM’s July 10, 2012 letter referred to a similar amount as the
city’s anticipated required contribution to the trust for the fiscal year ending June 30, 2013.

We reverse and remand for further proceedings. We do not retain jurisdiction. No
taxable costs are awarded to either party, a public question being involved. MCR 7.219.

/s/ Jane E. Markey
/s/ Donald S. Owens
fs/ Karen M. Fort Hood

3 MCL 141.1519(1)(k)(i?) provides: “Any plan involving the rejection, modification, or
termination of 1 or more terms and conditions of an existing collective bargaining agreement is
reasonable and necessary to deal with a broad, generalized economic problem.”
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EXHIBIT C

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
. COA No. 316418
DEFENDANT/APPELLANT’S SUPPLEMENTAL BRIEF IN SUPPORT
OF APPLICATION FOR LEAVE TO APPEAL
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC
POLICE AND FIRE RETIREE PREFUNDED
GROUP HEALTH AND INSURANCE TRUST,

d
Plaintiff, Case No. 129-128625—(32
' Hon, Daniel P. O’Brien
Vs,

CITY OF PONTIAC, MICHIGAN,

‘Defendant.

Anthony A. Asher (P10273)
Matthew 1. Henzi (P57334)

John C. Clark (P51356}
Stephen J. Hitchcock (P15005)

SULLIVAN, WARD, ASHER & PaTTON, P.C. GIAMARCO, MULLINS & HORTON, PC
Attorneys for Plaintiff Attomeys for Defendant
1000 Maccabees Center 101 W. Big Beaver Road — 10™ Floor

25800 Northwestern Highway - Troy MI 48084

Southfield, Michigan 48075-8412 Telephone: 248.457.7000
Telephone: 248.746.0700 Facsimile: 248.457.7001
Facsimile: 248.746.2760 Email: jclark@gmhlaw.com
Email: mhenzi(@swappe.com sthi@gmhlaw.com

PLAINTIFE’S RESPONSE TO DEFENDANT’S
MOTION FOR SUMMARY DISPOSITION AND PLAINTIFE’S REQUEST FOR
SUMMARY DISPOSITION PURSUANT TO MCR 2.116(D{(2})

NOW COMES PLAINTIFF by and through its attorneys SULLIVAN WARD ASHER &
PATTON, P.C. and requests that this Honorable Court Deny Defendant’s Motion for Summary

Disposition; further, that this Honorable Court grant Plaintiff’s Request for Summary
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Disposition pursuant to MCR 2.116(T)(2).

Dated: April 10, 2013

W12R0661.L0OC

Respectfully Submitted,

SULLIVAN, WARD, ASHER & PATTON, P.C,

By:

/s/ Matthew I. Henzi

Attorney for Plaintiff

1000 Maccabees Center
25800 Northwestern Highway
Southfield, M1 48075-1000
(248) 746-0700
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY-OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC
POLICE AND FIRE RETIREE PREFUNDED
GROUP HEALTH AND INSURANCE TRUST,

" Plaintiff, | Case No. 12-128625-CZ,
Hon. Daniel P. O’Brien
VA,

CITY OF PONTIAC, MICHIGAN,

Defendant.

Anthony A. Asher (P10273)
Matthew 1. Henzi (P57334)

John €. Clark (P51356)
Stephen J. Hitchcock {P15005)

SULLIVAN, WARD, ASHER & PATTON, P.C. GIAMARCO, MULLINS & HORTON, PC
Attorneys for Plainiiff Attorneys for Defendant
1000 Maccabees Center 101 W. Big Beaver Road — 10" Floor

25800 Northwestern Highway Troy MI 48084

Southfield, Michigan 48075-8412 Telephone: 248.457.7000
Telephone: 248.746.0700 Facsimile: 248,457.7001
Facsimile: 248,746,2760 Email: jclark@emhlaw.com
Emaill: mhenzi@swappe.com sihf@gmblaw.com :

PLAINTIFF’S BRIEF IN SUPPORT OF PLAINTIFI’S RESPONSE TO
DEFENDANT’S MOTION FOR SUMMARY DISPOSITION AND PLAINTIFE’S

REQUEST FOR SUMMARY DISPOSITION PURSUANT TO_MCR 2.116(I)(2)
INTRODUCTION

Pontiac owes Plaintiff . Police and Fire Retiree Prefunded Group Health and Insurance
Trust (“PF VEBA™) the sum of 3,473,923.28, plus interest. These amounts owed represent the
unpaid balance of Pontiac’s required, annnal contribution payable to Plaintiff for fiscal year

July 1, 2011-June 30, 2012,
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Pontiac has paid its annual contribution to Plaintiff for decades, in response to
Plainiiff’s annual, actuarial valuation report. However, Pontiac failed to pay its annual
contribution for fiscal year 2012. This amount was due on or before June 30, 2012, As such,
Judgment should enter for Plaintiff.

STATEMENT OF FACTS

A, The Pleadings.

On August 8, 2012, Plaintiff filed its Complaint against Defendant City ol Pontiac
(“Pontiac™).

The Complaint seeks to compel the City to pay $3,473,923.28 to Plaintiff Police and
Fire Retiree Prefunded Group Health and Insurance Trust, (“PF VEBA™). This sum represents
the City’s unpaid portion of its annual contribution owed to the PF VEBA for fiscal year ending
June 30, 2012. The Complaint also seeks the imposition of attorneys” fees and interest on the
amount owed. See Complaing, Exhibit A.

Pontiac has not paid the annual contributions as sought in the Complaint. Defendant
filed its Answer to Complaint and Affirmative Ijefenses on August 15, 2012, Pomtiac did not
specifically allege that it was not required to pay its annual contribution to the PF VEBA for
fiscal year 2012. Furtber, Pontiac did not allege that any Executive Order terminated the City’s
obligation to pay into the PF VEBA.

Plaintiffs are entitled to summary disposition by operation of law.

B. Pontiiac’s obligation to pay its annual contribution to the PF VEBA.

i Background re: Trust Creation
‘The City established by Ordinance the City of Pontiac Police and Fire Retiree Prefunded Group

Health and Insurance Trusi (“PF VEBA™) to provide health, optical and dental life insurance
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benefits for retirees who are members of the PFRS and who retired from the City on or after
August 22, 1996. The City and the Trustees are the settlors to this Trust, which was created in
1996. The Trust is qualified under the Internal Revenue Code. See Trust, Exhibit B.

The Trust was created, much like in other communities, so that the City could obtain
certain tax benefits and obtain a more favorable bond rating while pre-funding retiree health
care for police officers and fire fighters who retired after August 22, 1996, as well as their
spouses and dependents. The unions who bargained on behalf of the Police and Fire employees
at the time the Trust was created received a benefit in that the Trust was a mechanism that
would pre-fund retiree health care, invest those funds and exist to ensure that retiree health care
benefits would be paid in perpetuity.

The Trust Agreement required the City to fund 100% of health care benefits to those
eligible under the Trust, at a specific level of coverage. The City was also obligated to provide
dental, hearing, vision and life insurance coverage. Id.

Presenily, the PF VEBA Trust has over $31 million. dollars in assets. The Cily is
required to pay and annual contribution to the PF VEBA Trust, according to an actuarial
valuation report. See June 8, 2011 actuarial valnation report as Exhibit C. The City failed to
make its annual contribution to the PF VEBA for the fiscal year ending June 30, 2011 and
fiscal year ending June 30, 2012.

Plaintiff filed suit against the City for its failure to pay its FY 2011 contribution. The
case, 2011-121551-CZ, was assigned to Fonorable Leo Bowman. Afier protracted litigation,
the City paid $3,243,232.17, or the City’s annual contribution, as required by the actvatial

valuation report for FY 2011,
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ii. Applicable Trust Language
Importantly, the Trust Agreement states as follows:

...the City notes the cost savings involved with respect to the history
regarding this proposal.” Page 1, Exhibit B,

The City was required to make contributions, defined as

“the payment required to be made to the Trustees and to the Trust Fund
by the City under the authority such as Ordinance or City Council
resolution or under any applicable existing Collective Bargaining
Agreements or any future Collective Bargaining Agreements for the
purpose of providing group health, hospitalization and dental and
optical and group life insurance for employees, retirees and
beneficiaries covered by the Plan. Section 3, page 2-3, Exhibit B.

B k]

The City-Employer shall be required to pay to the Trust Funds such
amounts as the Trustees may determine or actuarially certified and are
actuarially necessary to fund the Trust and provide benefits provided by
the Plan consistent with actuarial valuations and calculations made by
the actuary for the Trust to result in a prefunded plan. Article III,
Section 1. Page 6-7, Id.

The Trust also states:

The purpose of this Trust Fund known as the “City of Pontiac Police
and Fire Retirees Prefunded Group Health Plan and Trust” is to provide
“ health and insurance benefits to eligible participants and beneficiaries
of the Plan established in accordance with the terms of the Trust Fund.

The grantor intends the benefits provided by this Trust to be considered

a benefit guaranteed by Article IX, Section 24 of the Stale of Michigan
Constitation.” Section 1 page 4. {Emphasis added). Id.

SULLIVAN, WARD, ASHER & PATTON, P.C.

This Trust...is created for the exclusive purpose of providing ...group
health and hospitalization and denta! and optical insurance in
accordance with the Collective Bargaining Agreements between the
City and applicable police and fire collective bargaining associations.
Section 3, Page 5. Id. '
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The Trust described herein shall be irrevocable...Section 4, page 6. Id.

The Trustees shall carry out the purposes of this Trust Agreement and
may maintain any health benefit programs and insurance policy or
policies now or in force and effect and available to police and fire
retirees of the City of Pontiac or may substitute other comparable or

4
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superior policies in lieu thereof. Article V, Section 2 page 12.
{(Emphasis added). Id.

- The Trustees shall have the right and duty to_enforce payment of all
contributions provided for in the Collective Bargaining Agreement and

the performance of all obligations provided in this Trust, Article V,
Section 4, page 13. (Emphasis added). 1d.

Rk
The City shall not be liable to make contributions to the Trust or-pay
any expenses whatsoever in connection therewith, except as provided.
by the terms of the Collective Bargaining Agreements between the
collective bargaining associations and the City and the terms of this
Trust Agreement. Article VII, Section 1, page 22. Id.

C. The Amount Owed by the City to the PF VEBA.

According to its consistent practice, the Trustees of each Board hired an actuarial firm
to prepare the annual actuarial valuation for the PF VEBA.

The actuary computed the City’s required contribution to the PF VEBA Trust to be
$4,381.269.00, or 44.65% of valuation payroll. See pp 2-3 of Exhibit C. Plamtiffs have
calculated this sum, based on payroll data from the City, to be $3,473,923.28. The payroll was
calculated in the same manner as. stated above, based on the City’s outsourcing of police and
fire personnel during the subject fiscal year.

Plaintiffs sent written demand to the City on July 9, 2012, demanding payment. The
City did not respond,

D. Executive Order 223

Pontiac’s motion claims it is not obligated to pay into the PF Veba putsuant to
Executive Order 225, which became effective August 1, 2012. Executive order 225 purports to
unilaterally amend the VEBA Trust so that the City is no longer required to make an am_mal
contribution, as determined by an actuary, to the Police and Fire VEBA Trast. See Executive

Order 225, Exhibit D.
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Plaintiff believes that the Emergency Manager is precluded by law from unilaterally
amending the Trust ]jocument.

Plaintiff also believes that this Executive Order violates the terms of the Trust and is not
permitted by the Emergency Manager Law in effect at the time the executive orders werc
issued, known as Public Act 4.

Plaintiff also believes this executive order cannot be applied retroactively to extinguish
a debt owed by ﬁe City and that was past due before the order was entered.

Plaintiff now moves for summary disposition since there is no genuine issue of material
fact that would preclude this Court from entering judgment in favor of Plaintifls.

LAW AND ARGUMENT

L THE CITY IS OBLIGATED TO PAY PLAINTIFF PURSUANT TO TRUST
AND ORDINANCE

A, Controlling Standards of Law

The City codified its PF VEBA Trust Agreement as an Ordinance. The City is
obligated to make annual contributions for certain health care benefits for eligible participants
according to the terms of the Ordinance. The Ordinance requires the City to make certain
contributions to the Trust, as follows:

Article 1, Section 3: Contributions - The term
“contributions™ as nsed herein, shall be mean the payment
required to be made to the trustees and to the Trust Fund by
the City under the authority such as Ordinance or City
Council resolution or under any applicable existing
collective bargaining agreements or any future collective
bargaining agreements for the purpose of providing group
health hospitalization and dental and optical and group life
insurance for employees, retirees, and beneficiaries covered
by the Plan. See pp 2-3, See Exhibit B.

See also, Article 3, Section 1. See pp 6-7 of Exhibit B.
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Further, the Trust permits the Trustees to compel] and enforce payments of
contributions as follows:

Article 3, Section 2: The Trustees may compel and enforce
payments of contributions in any manner they deem proper.
The Trusiees may make such additional rules and
regulations for the enforcement of the collection payments
as they deem proper.

Section 3: As regards all payments to this trust fund, time
is of the essence. The parties recognize that the regular and
timely paymenis of contributions are essential to the
operation of the trust and the providing of benefits under
various insurance programs. See pp 7-8, Exhibit B,

Further, the Ordinance obligates the City to pay the Trust’s attorney’s fees for the
instant suit, as follows:

Article 3, Section 4: The Trustees shall establish a uniform system
for the timely transmission of required reports and contributions
from the City on behalf of participants. The Trustees shall have
the right and duty to enforce payment of all contributions provided
for in the collective bargaining agreement and the performance of
all obligations provided in this Trust. ...in a suit or action brought
by the Trustees commenced pursuant to this section, the party in
default agrees to pay all costs and expenses, including reasonable
aftormeys’ fees. See pg 8, Kxhibit B.

B. Application of Law — PF VEBA

The Ordinance clearly required the City to make all appropriate confributions owed to
ensure the payment for health care expenses incurred by eligible retitees. The City violated the
Ordinance by failing to pay its entire annual contribution for fiscal year 2011-2012. Summary
disposition is appropriate and judgment should enter against Defendant in the. amount of the

unpaid balance.
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I11. DEFENDANT’S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA CONSTITUTES A BREACH OF ITS CONTRACT WITH
PLAINTIFFS

A. Controlling Standards of Law

An unambiguous coniractual provision reflects the parties’ intent as a matter of law and
“if the language of the contract is wnambiguous, we construe and enforce the contract as
written.,” Quality Prods & Concepts Co. 469 Mich at 375. Thus, Court’s may not impose an
ambiguity on clear contract language, Grossé Pointe Park v Mich Muni Liab & Prop Pool 473
Mich 188, 198 (2005).

The language of the PF VEBA Ordinance/Trust document evidence t_hat the City is
obligated to pay ail sums due and owing through the City’s annual contribution for fiscal year
20112012 to ensure that Plaintiff can pay retiree health care benefits to police and fire
employees through the City’s annual contribution for fiscal year 2011-2012.

B. A]:_bp]jcatinn.of Law

The City’s breach of this contract bas caused significant damages to Plaintiff. Most
significantly, the failure to pay negatively affects the Systems’ fund td liability ratio and creates
an unfunded liability. In short, the non-payment ensures that Plaintiffs could not meet their
health care benefit obligations as of foday’s date. Summary disposition in favor of Plaintiff is
appropriate.

M. DEFENDANT’S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA VIOLATES MICHIGAN’S CONSTITUTION.

A. Controlling Standards of Law

Any accrued financial benefits of a public retirement system pension plan are, by

constitutional mandate stated in Const. 1963, Article XI, Section 24, a contractual obligation

PRI
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that cannot be diminished or impaired. This section of the Constitution requires that benefits
arising out of account of service rendered in each year be funded during that year.
Michigan’s Const. Article 9 §24 provides as follows:

Public Pension Plans and Retirement Systems. Obligation. The accrued
financial benefits of each pension plan and retirement system of the State
and its political subdivisions shall be a contractual obligation thereof
which shall not be diminished or impaired thereby.

Financial benefits, annual funding. Financial benefits arising on
account of service rendered in each fiscal year shall be funded during
that year and such funding shall not be used for financing unfunded
accrued liabilities. (Emphasis added).

The Trust expressly states that all benefits paid by the City are constitutionally
protected. The Trust provides as follows:

Article 2. Establishment of Trust, Section 1;

The purpose of this Trust Fund known as the City of Pontiac Police
and Fire Retirees Prefunded Group Heaith Plan and Trust is to
provide health and insarance benefits to eligible participants and
beneficiarics of the Plan establishing in accordance with the terms
of the Trust Fund. The grantor intends the benefits provided by

this Trust to be considered a benefit guaranteed by Article 9,
Section 24 of the State of Michigan Constitution.

(Emphasis added) See pg 5 of Trust, Exhibit B.

B. Application of Law

The City failed to pay its armual contribution to the PF VEBA for fiscal year July 1,
2011 — June 30, 2012. The City’s failure to pay its employer coniribution to the PF VEBA is a
violation of Article 9 Section 24 of Michipan’s constitution. The annual contribution was

calculated to be 44.65% of payroll, or $3,473,923.28. That requirement was communicated to
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the City, which did not pay the balance owed. Summary disposition is appropriate since
Plaintiffs are entitled to a judgment in this amount,

C. Defendant’s Reliance on_Studier in Misplaced - Executive Order 225 is
Unlawful Since it Violates Michigan’s Constitution and Breaches an

Express Contract

Defendant’s reliance on Studier v. Michigan Public Schools Retirement Board 472
Mich. 642 (2005) is misplaced. In Studier, the Suprerne Court examined a statutorily created
retirement system. In Stuider, there was no contractual promise to provide a certain level of
health benefits. The Court went on to hold that Michigan’s legislatures are free to enact laws
that contradict what was done by a prior legislature. Therefore, one legislature’s reduction in
previously determined health benefits did not viclate Michigan’s Constitution. If the Studier
matter involved the contractual promise to provide benefits, like here, the matter would likely
have been decided differently.

In the instant matter, the VEBA Trust expressly provides that health care benefits are
intended to be constitutionally protected benefits. See pg. 4, Exhibit B. There is a contractual
promise to provide a level of benefits to police and fire retirees who are eligible for the VEBA.
In fact, the Trust and Collective Bargaining Agreements expressly state that different types of
policies could be obtained, but they must be comparable or superior to what was provided in
1996.

Therefore, Studier is of no help to Defendant. The health care benefits are
constitutionally protected because there was a contractual promise to make them so.

In fact, the Studier opinion supports Plaintiff’s argument that the benefits are
constitutionally protected. In Studier, the Court held that in order for a statute to form the

basis of a contract, the statutory language must be plain and susceptible of no other reasonable

10
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construction than the legislature intended to be bound to a contract. 1d. at 662. The Studier
Court noted that historically, courts were reluctant to infer a contractsal obligation on
legislation. The Court noted that this reluctance is grounded in the realization that it is easy
enough for a statute cxplicitly to authorize a contract or say explicitly that the benefits are
contractual promises...I1d. at 663.

The Studier Court noted that the statutory language did not contain plain language
indicating that the legislature intended to be bound by a contract. For example, the legislature
did not use contractual terms like contract, covenant or vested rights. Id. at 663-664. Further,
the legislature did not adopt a policy requiring a particular health plan nor did it preclude a
particular health plan. Id. at 664. Also, the legislature did not authorize a plan containing
specific deductibles and co-pays. Further, the statute did not provide that any changes would
only apply to a specific class or group of retirees. Id. at 665. Thus, the StudierCourt held that
because there was an absence of clear and unequivocal language showing an intent to contract,
the Court would not disturb a legislature’s amendment of the retirement system’s statute. Id. at
665. |

In the instant matter, the opposite facts exist. There is a contract which clearly and
unequivocally evidences an intent to coniract and to provide those benefils as if they were
constitutionally protected. The Trust incorporates CBAs which do specify prescription costs,
co-pays, deductibles and the types of coverage to be provided. In short, the analysis in Studier
requires this Court to find that the City of Pontiac contracted with VEBA eligible retirces and
agreed to provide a certain level of benefits.

Furthermore, even if the health carc benefits were not constitutionally protected, they

were certain protected by the terms of the Trust, specifically language that guaranteed these

11
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benefits as constitutionally protected. Defendant has set forth no rationale for how an
emergency manager could breach a trust, codified as an ordinance, when his predecessors
promised to provide a certain level of benefits. Clearly, these Executive Orders breach that
contractual promise and violate the Ordinance which codifies that contract. |

IV. EXECUTIVE ORDER 225 VIOLATES THE EMERGENCY MANAGER
LAW -P.A. 4 '

A. Executive Order 225 is not temporary and it singles out one class of employees-

MCL 141.1519 set forth the powers of an emergency manager. This provision exists
within what is collectively referred to as PA 4, the Emergency Manager Law. This law was
suspended on August 8, 2012 when a requisite number of signatures to place the issue on a
ballot referendum were obtained. Michigan’s voters then voted to repeal Public Act 4.
Michigan’s legislature subsequently revised the Act, now known as PA 436, which is
scheduled to become effective approximately April 1, 2013.

The enumerated powers of an emergency manager permit the modification of an
existing collective bargaining agreement under several conditions, One of these conditions is
that the modification must be temporary and does not target specific classes of employees.
These orders are clearly not temporary. MCL 141.1519(K)}4). The orders are not limited in
scope and will exist in perpetuity. Additionally, the amendment violates the Emergency
Manager Act because it is “(1) not temporary; and (2) is directed at a specific class of
employees.” The Executive Order 225 specifically states that its intent is to stop paying the
City’s armval contribution into the VEBA Trust for several years. This is the opposite of
temporary. Further, it applies only to those retirees who retired after August 22, 1996, a

specific class of employees. The Executive Orders only apply to those police and fire retirees

who are eligible for the VEBA. The VEBA-cligible members constitute one portion of the |

12

NV 6€:95:8 STOZ/OT/TT OSIN A9 QI AIZDIY:



Received for Filing Oakiand County Clerk 2013 APR 10 PM 03:31

SULLIVAN, WARD, ASHER & PATTON, P.C.

police and fire retitees. Clearly, the Emergency Manager singled out these individuals by
terminating payment into the PF VEBA.

B. Executive Order 225 should not be applied retroactively

The City’s annual contribution to the PF VEBA for fiscal year 2012 was due no later
than June 30, 2012. On J}zly 1, 2012, the amount was past due. On Auguost 1, 2012, the
Emergency Manager issued Executive Order 225 and is now arguing that this Order terminates
the City’s obligation {o pay in£o the VEBA Trust. This Executive Order should not be applied
retroactively. The Emergency Manager should not be permitted to retroactively extinguish an
existing, and past due, debt through an Executive Order.

MCL 1411519 sets forth the enumerated powers of an CIMErgency manager.
Admittedly, the emergency manager has the ability to reject or modify a comtract. MCL
141.1519(1)%). Further, the emergency manager can enter into agreements with creditors.

MCL 141.1519(1)(w).

However, Defendants are unaware of any precedent giving an emergency manager

authority to retrouctively extinguish a debt.  Although there are few reported cases on this
relatively new topic, all of the cases found by Plaintiff’s counsel involve situations where an
emergency manager issued an execitive order modifying a contract on a prospective basis. In
NCO Acquisition LIC v Suyder, 2012 U.S.Dist. LEXIS 141725, a property manager challenged
an emergency manager’s modjﬁcatipn of lease agreements. The modification was conditional
(it gave the emergency manager the authority to ferminate a lease early, if he so chose
subsequent to entry of the order) and was applied on prospective basis.

In Welch v Brown 2013 U.S.Dist. LEXIS 45681 (March 29, 2013), the parties Litigated

the Flint emergency manager’s modification of collective bargaining agreements which would

13
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have reduced retitee health care benefits. The Court entered an injunction which stopped these
prospective changes to retiree health care.

In City of Pontiac Retired Employees v City of Pontiac 2012 U.S. Dist. LEXIS 98858

(Yuly 17, 2012), a group of retirees challenged the Pontiac emergency manager’s modification

of collective bargaining agreements which wmﬂd reduce health care on a prospective basis.
There is no langnage within case law precedent or Public Act 4 which suggests that an
eImergency manuger can issue executive orders which terminate debt. However, this is exactly
what the City is attempting to do in this matter. If, hypothetically, the waste management
contractor for the Citf of Pontiac was owed a sum of money pursuant to contract, and the City
issued an executive order terminating the City’s obligation to pay that contract, such an
executive order would not pass muster. PA 4 provides many tools for an emergency manager
to fix the finances of a municipality ot school district. However, it does not give the power to

“erase” past due debts.

CONCLUSION

WHEREFORE, Plaintiff respectfully request that this Honorable Court deny

Defendant’s motion for summary disposition; further, that this Honorable Court grant its

14
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Motion for Summary Disposition pursuant to MCR 2.116 {I)(2) and enter Judgment in favor of
the PF-VEBA in the amount of $3,473,923.28;

Respectfu]ly submitted,

SULLIVAN, WARD, ASHER & PATTON, P.C.

By:  /s/Matthew 1. Henzi
Attorney for Plaintiffs
1000 Maccabees Center
25800 Northwestern Highway
Southfield, M1 48075-1000
(248) 746-0700
mhenzi@swapp.com

Dated: April 10, 2013

CERTIFICATE OF SERVICE

1 hereby certify that on April 10, 2013, my secretary, Laura Kimmell, electronically filed the
Plaintiff’s Response to Defendant’s Motion for Summary Disposition, Brief in Support and this
Certificate of Service with the Clerk of the Court using the WIZNET system which will send
notification of such filing to counsel of record.

By:  /s/Matthew 1. Henzi
MATTHEW 1. HENZI (P57334)
Attorney for Plaintiff
1000 Maccabees Center
25800 Northwestern Highway
Southfield, MT 48075-8412
(248) 746-0700
mhenzif@swappo.com

W1280661.DCC
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Thl case has been L..SlgﬂatEd as an eF:hng case. To r_wiew a copy of the
e of Mandatory eFiling visit www.oakgov.com/clerkrod/efiling.

STATE OF MICHIGAN
IN THE CIRCUIT COURY FOR THE COUNTY OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC
POLICE AND FIRE RETIREMENT SYSTEM,

and BOARD OF TRUSTEES OF THE CITY-OF PONTIAC
POLICE AND FIRE RETIREE PREFUNDED

GROUP HEALTH AND INSURANCE TRUBT,

Plaintiffs, : CaseNo. 12- 128825 -C4
' Hon. JUDGE DP O'BRIEN
VE.

CITY OF PONTIAC, MICHIGAN,

Defendant,

Anthony A. Asher (P10273)
Matthew 1. Henzi (P57334)
Sullivan, Ward, Asher & Patton, P.C.
Attorneys for Plaintiffs

1000 Maccabees Center

25800 Northwestern Highway
Southfield, Michigan 48075-8412
Telephone: (248) 746-0700 '
Facsimile: (248) 746-2760

Email; mhenzi(@swappe.comn

SULLIVAN, WARD, ASHER & PATTON, P.C.

COMPLAINY

There is no other pending ot resolved civil actiom arising out of the transaction
i ocFmrmee alleged in the Complaint.
“ el | . '
!

WA N4,
\\  Maithew I Hénz @334)

NOW COME Plaintiffs, by and through their atiorneys, Sullivan, Ward, Asher &

Paiton, P.C., and for their Complaint against Defendant, state as follows:
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VENUE AND JURISDICTION |

1. Defendant, City of Ponfiac, Michigan {the “City™), is a municipal entity,
incorporated under the Home Rude City Act, MCL 117.1 et. seg., located in Oakland County,
Michigan and is organized under the Home Rule City Act, MCL 117.1 et seq.

2. The City sponsors the City of Pomtiac Police and Fire Retirement System
(“PFRS™), an ordinance based governmental defined benefit retivement plan, recognized by the
fnternal Revenue Code as a qualified trust under IRC seotion 401(a). PFRS provides retirement
benefits for ail police and fire employees of the City. The PFRS is located in Pontiac,
Michigan.

3. The PFRS is administered by a five-member Board of Trustees, as specified by
City Ordinance. The Board of Trustces delegates rontine adminisirative matters to its
Retirement System Administrator and her staff comprised of 3 individuals.

4. The City has also established by ordinance The City of Pontiac Police and Fire
Reﬁraé Prefinded Group Health and Insurance Trust (the “Trust”) to provide health, opiical,
dental, and life insurance benefits for retirees wha ate members of the PFRS and who refired
from the City on: or after Augnst 22, 1996. The Trust was created as an Intemal Revenue Code
501(c)(9) as a (VEBA). The Trust is located in Pontiac, Michigan.

5. The Trust is administered by a five-member Board of Trustees, as specified by
City Ordinance.

8. Venue is appropriate in Oakland County pursuant to MCL 600.1615.

7. The amount in contraversy exceeds $25,000.60, exclusive of costs, interest, and

aftorney fees.
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FACTUAL ALLEGATIONS - PERS
8. 'The PFRS is » governmental plan under Internal Revenue Code 414 and was
established by ordinance, as last amended in 2007 and as codified on the Ciiy’s websife as
Chapter 92 of the City’s Ordinance Code.
9. The PFRS is governed by the State of Michigan’s constifution, Const. 1963, Art.
9, §24, which provides that:
The accrued financial benefits of each pension plan and retirement
system of a state in its political szbdivision shall be & confractual

obligation thereof which shall not be diminished or impaired
thereby.

Financial benefits, annual fundmg.

Financia] benefits arising on account of serviee rendered in each
fiscal year shall be funded dusing that year and such funding shall
not be nsed for financing unfunded accrued lisbilitics.

10.  Under this section of the constitution, the People of the State of Mmhlgan have
imposed a duty upon the City to fund, during any fiscal year, financial benefits arising under
the PFRS on account of services rendered in that year.

11.  The PFRS is also governed by Public Act 314, the Public Employec Retirement
System Investment Act, MCL 38.1132 et. seq. (‘PA 3147)

12.  The PFRS System is ‘a, trust fund, separate and distinot from the City, and the
assets of the System shall be for the exclusive benefit of the participants and their bensficiaries
and of defraying reasonable expenses of investing the assets of the System. MCL 38.1133(6).

13, Section MCL 38 1140(m) of PA 314 requires the City to annually contribute the
“gotuarially determined contribution amount.” The comtribution ammount is defined as follows:
... the required employer contribuiion is the actuariaily determined

contribution  amount. An amnnal required employer
contribution in a plan wnder this Act shall consist of a cuwent
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service cost payment and & payment of at least the annual accrued
amortized interest on any unfunded actuarial liability and the
payment of the annual accrued amportized portion of the unfinded

priocipal liability, (Emphases added). .

14.  According to MCL 38.1140(m), the trustees of the PFRB have the sole
responsibility and authority in biring an actuary and determining the required employer
contribution that the Cify must make snnuvally. _

15.  In addition to the fimding requirernents of the Michigan Constitution and PA
314, the PFRS Ondinance requires member contributions, the amount of which is determined
by collective bargaining between the members® mmions and the City and City conﬁbﬁﬁons in
on amount which will be sufficient to provide for the benefits earned during the year of service.
The Ordinance fuxther requires the City to comtribute those costs as detexmmad necessary
according to an actuarial valuation. See Section 52-114 of the Ordinance.

16. On October 19, 2010, Sandra W. Rodwan, EA, MAAA, FCA, President of
Rodwan Consulting Company (“Rodwan”), the actuarial consulting fitm for the PFRS,
prepared the Annyal Actuarial Valuation for the PFRS as of Decembér 31, 2009. The actuarial
report is mot attabhed sinoe it is in the possession of the City and its attorneys.

17.  The purpose of the actuarial veluation was to: |

A compute the habilities associated with benefits likely to be
paid on behalf of current, retired, active, vested, nactive
members of the Retirement Systen;

B. Compare accrued assets with accrued liabilities to assess
the fimded condition of the Retitement System, and

C. Compuie the City's required contribution rate for the fiscal
year beginning July 1,2011.
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- paid o PFRS in two semi-annual payments, the first in December and the second in June. The

18.  The actuary, using actuarial assumptions previously approved by the Board of
Trustees and the actuary, computed the City’s required contribution for the fiscal year
beginning on July 1, 2011 tobe $1,527,193.00, or 20.62% of valuation payroil.

19. The Actuarial Valuation assumes that the City’s tequired contribution will be

coniribution, when calcul&fed by the actuary, is reduced to accaunt for the anticipated interest
that the December payment will accrse during the six month period pricr to the end of the
fiscal year. Because the City fafled to make any contributions fof fiscal year July 1, 2011 - June
30, 2012, the City’s required contribution must be increased by & percentﬁge determined by the
sctuary for each day the payment is received after its due date to account for lost interest.

20, The City is currently in receivership umder Michigan Public Act 4 of 2011. As
such, the State has appoim:(_ed an Bmergency Manager to control the finances of the City.

9].  The Trustees of the PFRS are fiducieries, pursnant to stafute, ordinance, and
bylaws and are to discharge their fiduciary duty solely in the interest of the participants and the
beneﬁciariaé of the PFRS.

29 The Trustees of the PFRS have a statutory duty, pursuant to MCL 38.1140(m),
to confirm that the City paid its required employer contribution according to statute.

23.  On July 9, 2012, Plaintiffs, through their counsel, sent written demand to the
Emergency Manager, through his counsel, for payment of all required _City contributions for the
PFRS and fhe Trust. The total dne from the City to PFRS is $1,333,070.30. This amount was
calenlated basod the percentage of actual payroll, for police and fire employees for the month
of July 2011, From August 1, 2011-December 31, 2011, this amount was caleulated based on

the percentage of actual payroll of fire employees, only. From January 1, 2012-June 30 2012,
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fhe amount calculated was based on a pro rata share of the hard doilar figore calculated by the
actuary, stated in paragraph 18, above.

24, The City ﬁiﬂ not respond to the request. Further, the City’s Emﬁéency Manager
has published statements indicating the city will not pay these contributions.  As such,
Plaintiffs file this lawsuit to mmpel.the City's employer coniribution to the PFRS for all
applicable periods.

FACTUAL ALLEGATIONS - THE TRUST

95.  The Trust was created on Auvgust 22, 1996. The settlors 1o the Trusﬁ include the
City and the Trustees of the City of Pontiac Police and Fire Retiree Prefunded Group Health
and Insurance Plan. A copy of the Trust is mot attached to this Complaint since it is in the
possession of the City and its attorneys.

26.  The Trustees of the Trust are fiduciaries and are required to discharge their
fiduciary duty in the sole interest of the participants and bencficiaries of the Trust,
27.  The Trust requires the City to make certain contribirtions to the Trust, as

follows:

Section. 3: Contributions - The term “contributions” as
nsed herein, shall be mean the payment required to be made
to the trustees and to the Trust Fund by the City vnder the
authority such s Ordinance or City Comncil resolution or
under any applicable existing collective bargaining
agreements or any futuse collective bargaining agreements
for the purpose of providing growp health hospitalization
and dental and optical and group life insurance for
employees, retirees, and beneficiaries cavered by the Plan,

Pages 2-3 of Trust.
28, The Trust permits the Trustees to compel and enforce payment of payments of

contributions and that time is of the essence as to all payments to the Trust, as follows:
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Section 2: 'The Trustees may compel and enforce payments of
contributions in any manner they deem proper. The Trustees may
make such additional rules and regulations for the enforcement of
the collection payments s they deem: proper. '

Section 3: As regards all payments to this trust fund, time is of the
essence. The parties recognize thet the regular and tmmely
payments of contributions are essentiat fo the operation of the trust
and the providing of benefits under various insurance prograwms.

Pages 7-8 of Trust.
29.  The Trust obligates the City to pay the Trust’s attorneys® fees for the instant suit,

as follows:

Section 4; The Trustees shall establish a uniform system for the
timely transmission of requived reports and contributions feom the
City on behalf of participants, The Trustees shall have the right-
and duty to enforce payment of all contributions provided for in
the collective bargaining agrcement and the perfommance of all
obligations provided in this Trust. ...In a suit or action brought by
the Trustees commenced pursuant to this section, the party in
default agrees to pay all costs and expenses, including reasonable
atiorneys’ fees. '

30. The City vended that the bemefits provided by .the Trust would be
constitutionally protected, as follows:
Axrticle 2. Esiablishment of Trust, Section 1:
The purpose of this Trust Fund known as the City of Pontiac Police
. and Fire Retirees Prefunded Group Health Plan and Trust is fo
provido health and imsurance benefits to eligible participants and
beneficiaries of the Plan establishing in accordance with the terms
of the Trust Fund. The grantor intends the benefits provided by
this Trust to be considered a henefit guaranteed by Arficle 9,
Section 24 of the State of Michigan Constitution.
{Emphasis added. Page 5 of Trust.)
31.  The Trust exists for the exclusive purpose of providing through policies issued

by duly Hoensed commercial insurance companies, through a fund of self-insurance or through
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any other lawful means of providing insurance, group health and hospitalization, dental and
optical nsurance in accordance with collective bargaining agreements between the City and
applicable Palice and Fire Collective Bargaining Associations, for the benefit of their Police

and Fire retirants and beneficiaries whao are eligible to participate in accordance with the Plan.

32,  The Ciyis reqlﬁ;:ed to pay to the Trust Fund “such amounts as the trustess may

determine are actuarially certified and are actuariaily necessary to fund the trust and provide

 benefits provided by the Plan congistent with actuarial valuations and calculations made by the
actuary for the Trust to result in a pre-funded ﬁla:n. Page 6-7 of Trust.

33,  On June 8, 2011, Sandra Rodwan, BEA, MAA, FCA, President of Rodwan

Consulting Company (“Rodwan’™), the actuarial consuiting firm for the Trust prepared the

annual actuagial valuation for the Trust as of December 31, 2009. The actuarial report is not
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attached since it is in the posseszion of the City and its atforneys.

34. The actuary, using actuarial assumptions previously approved by the Board of

> Trustees in the actuary, computed the City’s required contribution for the fiscal year beginning

SULLIVAN, WART, ASHER & PATTON, .C

on Iqu 1, 2011 to be $4,381,269.00, or 44.65% of valuation payroll.

> 35, OnJuly 9, 2012, the Trustses of the Trust sont written demand to the Emergency
Manager, through his attorney, for-payment of the City’s required contributions for the PFRS
and the Trust. The total due from the City to the Trust is $3,473,923.28. This amount was
calcnlated based on the percentage of actoal payroll, using the percentage rate calcnlated by the

actuary. The amount was calculated in July 2011 based on actval payrol of fire and police

employess during July 2011, From August |, 2011-December 31, 2011, the amount was based

on actual payroll of fire employees, dnly, because there were ne police employees. From

4
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January 1, 2012 th;nugh June 30, 2012, the amount was calculated based on a pro rats share of
the hard dollar figure calculated by the actuary, stated in paragraph 34, above.

36.  The City did not respond to the request. Further, the City’s Emergency Manager
has published statements indicating the city will not pay these contributions. As such,
Plaintiffs file this lawsuit to compel! the City’s employer contribution to the Trust for all

applicable periods.

COUNT I - VIOLATION OF MICHIGAN CONSTITUTION - PERS

37.  Any accrued financial benefits of & public retirement system pemsion plan are,
by Censtitutional mandate fhrough Const. 1963, Article 9, §24, a contractual obligation which
cannot be diminished or impaired.

38.  This section of the Constitution also requires that benefits arising on account of
service rendered in each year be fimded during that year.

39.  The Trustees of the PFRS have the sole anthority to calculate the City’s pension
conrtribution,

40.  The City bas failed to pay ifs annual contﬂ“butioﬁ to the PFRS for fiscal year
July 1, 2011 - June 30, 2012. Further, the \City has indicated that it does not intend to make this
coniribution.

41.  The City’s faiture o -;pay its employer contribution to the PFRS is a violation of
Article 9, §24 of Michigan’s Consﬁtﬁﬁon.

42, This court hay fhe power under Rule 2.605(a)(1) of the Michigan Court Rules to
“declare the rights and other legal relations of an interestﬂ& party sesking a declaratory

judgment whether or not other relief is or eould be sought or granted.”

qAINEIR.
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43.  An actual controversy exists between Plaintiffs and Defondant that can only be
dﬂtE'-IIIlCEiﬂﬂd by an a&judica:[:icn in the nature of & declaratory judgment as provided by law and
court rule.

44.  The City's violation of Constifution’s 1963 Article 9, §24 is a failuve to honor its

contractual obligation, which cannot be diminjshed or impaired bjf the City.

WHEREFORE, Plaintiffs respectfully request that this Honorsble Court:

A.  Deolare that Defendant has violaied Article 9, §24 of the
Michigan Constitution of 1963 by failing to pay its annual
contribution to the PFRS for fiscal year July 1, 2011 - June
30, 2012; and

B.  Enter Judgment against the City of Pontiac, Michigan for
such amount as Plairtiffs are found to be entifled to,-
together with costs, interest, and attorneys’ fees; and

C. Grant Plajntiffs such other and further relief as this Court
determines to be fair, just and equitable under the
circumstances.

COUNT I - VIOLATION OF MICHIGAN CONSTITUTION - THE TRUST

45. By entering into the Trust, the City expressly indicaied its intent that benefils

-y - -

HULLTVAN, WARD, ASHER & PATTON, P.C.

provided under fhe Trust were statutorily mandated and that the Cify had & contractual

obligation to pay its contribution on an annual basis to the Trast and that this obligation could
! not be diminished or impaired by the actions of its officials or governing body.
46,  Any accrued financial benefits of a public retirement gystemn pension plan are,

by Constitutional mandate through Const. 1963, Article 9, §24, a contractual obligation which
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47.  This section of the Congtitation also requires that benefits arising on account of

service rendered in each year be funded during that year.

10
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48%.  The Trustees of Trust have the sole authority to calculate the City’s pension
contribution.

49.  The City has failed to pay its annual contribution o the Trust for fiscal year Tuly
1, 2011 - June 30, 2012. Further, the City has indicated that it does not intend to make this
contribution.

50. The City’s failure o pay its employer contribution to the Trust is a viclation of
Article 9, §24 of Michigan’s Constitution. ‘ 7

51, This Court has the power undes Rule 2.605(a)(1) of the Michgan Cuurt Rules to
“declare the rights end other legal relations of an interested party seeking a declaratory
judgment whether ornot other relief is or conld be sought or granted.” _

52. An actual controversy exists between Plaiﬁtiﬂ's and Defondant that can only be
determined by an adjudication in the pature of a declaratory judgment as provided by law and
court rule.

53 The City’s violation of Constitution’s 1963 Article 9, §24 is a failure to honor its
coniractual obligation, which cannot be diminished or impaired by the City. -

WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

A Declare that Defendant bas violated Article 9, §24 of the
Michigan Constitation of 1963 by failing to pay its annual
contribuiion to the Trust for fiscal year July 1, 2011 - June
30, 2012; and

B.  Enter Judgment against the City of Pontiac, Michigan for
such emomt as Plaintiffs are found to be entitled to,
together with costs, interest, and aftorneys® fees; and

C.  Grant Plaintiffs such other and further relief as this Court.

determines to be fair, just, and equitable under the
circumstances,

i3
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SULLIVAN, WARD, ASIER & PATTON, F.C.

COUNT HI - VIOLATION OF PUBLIC EMPLOYFEE RETIREMENT SYSTEM
INVESTMENT ACT, MCL 38.1132 ET. SEQ., PA 314 : PERS

54, MCL 38.1140(m) required the City to make its annual coniribution to the PERS

- and that the contributions shall consist of the current service cost payment and a payment of at

least the anmual acerued amortized interest on any unfunded actuarial Hability and the payment
of the annual acerved amortized portion of the unfunded prineipal lability.

55.  The Trustees of the PFRS have the sole responsibility and authority to determine
the City’s annnal contribution.

56,  The City’s failure fo pay its annual contribution for fiscal year July 1, 2011 -
June 30, 2012 is a violation of the above-cited statute.

57.  This Court has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“déclare the rights and other legal relations of an interested party seeking a declaratory
judpgment whether or not other relief is or could be sought or granted.”

58.  An actual controversy exists hetween Plaintiffs and Defendant that can only be
détermined by adjudication in the natme of a declaratory judgment as pmviddd.by law and
court rule. |

WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

A.  Declare that Defondant has viclated the Public Empioyee
Retirement System Investment Act, MCL 38,1132 et. seq.,
Public Act 314, by failing to pay its annual contribution to
the PFRS for fiscal year July 1, 2011 - June 30, 2012; and

B,  Enmter .‘{ﬁdgn:eent against the City of Pontiac, Mcb.lgan for
such amount as Plaintifis are found to be emtitled to,
together with costs, interest, and attorneys’ fees; and

C. Grant Plaintiffs such other and further relief as this Court

determines o be falr, just, and eguitable under the
circumstances.

i2
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SULLIVAN, WARD, ASHER & PATTCN, P.C.

COUNT IV- VIOLATION OF ORDINANCE AND BREACH OF TRUST - THE TRUST

59, The City created a Trust Agreement and adopted it as an ordinance, and
therefore became obligated to make annual conirbutions for certasﬁ health care benefits for
eligible participants according to the terms of the Trust/Ordinance.

60.  The terms of the Trust/Ordinance indicate that the City intended the benefits to
be constitutionally mandated and that the obligation for the City to make 1ts contribution could
not be diminished or impaired.

6l.. The Clty has failed fo ﬁmeljf. make its. @nﬁibuﬁnn to the Trust for ﬁ&cal year
July 1, 2011 - June 30, 2012 and has further indicated that it will not make this contribution,

62.  This Cout has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“dec‘rlarc the rights and other legal telations of an interested party seeking a- declaratory
judgment whether or not other relief is or conld be songht or granted.”

63, An acmal.controvemy exists between Plaintiffs and Defendant that can only be
determined by adjudication in the nature of a declaratory judgment as _pmvided by law and
court rule. -

WHEREFORE, Plaintiffs tespectfully request that this Honorable Conrt:

A Declare that Defendmnt has violated its Ordinance by
failing to pay its annual contribution to the Trust for fiscal
year July 1, 2011 - fune 30, 2012; and

"B Enter Judgment against the City of Pontiac, Michigan for
such amount as Plaintiffs are foumd to be entitled to,
together with costs, interest, and attorneys’ fees; and

C. Grant Plaintiffs such other and further relief as this Court

determines to be fair, just and equitable under the
circumstances.

13
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SULLIVAN, WARD, ASHER & FATTON, P.C

COUNT V - VIOLATION OF ORDINANCE AND BREACH OF TRUST- P¥RS
64.  The City creaed a Trust which was adopted pursuant to the PFRS Retirement

Ordinance, codified within Chapler 92 of the City’s Ordinance Code. As such, the City is
required to make anoyal contributions to the PFRS.

65.  The City bas failed to pay its annual contribution to the PFRS for fiscal year
July 1, 2011 - Jume 30, 2012 and has iﬁdicated that it will not make the contribution.

66.  This Court has the power under Rule 2.605(2)(1) of the Michigan Court Rules to
“declare fhe Tights end other legal relations of an inferested party seeking a declaratory
judgrent whether or not other relief is or conld be sought or granted.”

&7.  An sotual controversy exists between Plaintiffs and Defendants that can only be
determined by adivdication in the nature of a declaratory judgment as provided by law and
court rale.

~ WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

Al Declare that Defendunt has violated the PFRS Retirement
Ordinance, codified within Chapier 92 of the City’s
Crdinance Code by failing to pay its annual contribution to
the PFRS for fiscal year July 1, 2011 - June 30, 2012; and

B.  Enter Judgment against the City of Pontiac, Michigan for
sich smount as Plainfiffs are found to be entitled to,
together with costs, interest, and attorneys’ fees; and

C. Gromt Plaintiffs such other and further relicf as this Court
determines to be fair, just, and equitable under the
circumstances.

COUNT VI . BREACH OF CONTRACT - TRUST AND PFRS

68.  The City has failed to pay its annval required contributions to the Trust and the

PFRS in violation of its ohligations pursuant to contract with Plaintiffs.

14
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SULLIVAN, WARD, ASHER & FPATICN, F.C.

69. Based on the above-described omissions and breaches of the contract between

the parties, the City has caused Plaintiffs fo suffer substantial and irreparable damage.

70.  Pursusnt to contract between the partics, the City is required to pay its anmual
contributions to the PFRS and the Truost.

71.  The Cify has breached the terms and conditions of its contract thercby cansing
irreparable damage to Plaintiffs.

WHEREFORE, Plaintiffs respectfully request this Honorable Court enter Judgment
against the City of Pontiac, Michigan for sach amount as Plaintiffs are found to be entitled to
together with cosis, interest, and aitorneys’ fees, |

Respectfully submittgd,

SULLIVAN, WARD,
7]31{ & PATTON, P.C.

By: | mclﬂm

TTHEW L HENZI (P5733%)
Attorney for Plaintiffs
1000 Maccabees Center
25800 Norfhwestern Highway
Southfieid, Ml 48075-8412
(248) 746-0700

Dated: August 8, 2012
W1181364/PER115599
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DECLARATION OF TRUST AND AGREEMENT OF THE CITY OF
PONTIAC POLICE AND FIRE RETIREE PREFUNDED GROUP HEALTH
' AND INSURANCE PLAN

 AUGUST 22, 199

THIS DECLARATION OF TRUST AND AGREENIENI OF THE
CITY OF PONTIAC, MICHIGAN PCLICE AND FIRE PREFUNDED

RETIREE GROUP HEALTH AND INSURANCE PLAN is made and

entered into this 22nd day of August, 1996, by the CTTY OF PONTIAC,

MICHIGAN {hereinafter "City") and the Irustees of the CITY OF.

' PONTIAC POLICE AND FIRE RETIREE PREFUNDED GROUP
HEALTH AND INSURANCE PLAN ("Plan”) and any successor Trustees.

. WHEREAS, the City is désirous of establishing a prefunded group heaith

and insurance plan for certain retired Police Officers and Firefighters represented
by applicéble Police énd bire oo_]iecﬁve bal'gaiujﬁg asséciﬁtions, and

WHERTEAS, certain coﬂsctive'bérgaining associztions and the City have
entered mto separate Collective Bargaining Agreements Wﬁch inclade certain
hc—:altﬁ and 1ife insurance benefits, (incinding dental and optical benefits), and.

WHEREAS, the parties are desirous of establishing this declaration of trust
and agreement for the purposes of creating and maintaining & Trust Fund which
will canform to all applicable federa) statutes and regulations, state and Iocai laws,

- WHEREAS, the City notes the cost savings involved with respect to the

history regarding this preposal. . |

NOW, THEREFORE, the parties agroe that the "Declaration of Trust and
Agreement" of the (City of Pontiac, Michigan Police and Fire Retiress Prefimded
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Group Health Plan) is hereby established to provide funding for health, optical,
and deotal insurance and life benefits for retirees of the Police and Fire
Departments of the City of Pontiac 'who were members of the Police and Fire
Retirement System of the City of Pontiac who retired on or after August 22, 1996,

ARTICLE 1
Deﬁnmon
The foﬂowmcr definitions' shall' govern the following terms when used
this Apreement, unless otherwise specifically required by the coritext.

vSection-1: - Administrator-—- Fhe- persen;- persons;- firm; -corporation- ares
Insuranee.-compapy..Or Lompanies; -appointed - by-the Trustees: to—adfiinistar-the
~17@8t" The Administrator shall be responsible for the day today operations of the

Trust who shall carry out the directives of the Trustees and who shall report and
act consistent with the directives of the Chairman of the Board of Trustees as fo
any matters which require direction between meetings of the Béard of Trustees.
Section 2: Collective Barpaining Agrcements - The term Collective'
Bargaining Apgreements as used hemm shall mean any written agreement,
supplemental agrecment, memorandmn of understinding. ﬁnal atbitrator's
decision, judicial decision or decision of any public board or agency, by and
between applicable Police and Fire collective bargaining associstions and the City,
and in any amendments, contimuations, or renewals, which require the City or any
other eﬁtity to make payments- into group life, health and hospitalization insurance
and dental and optical programs for employees represented by the applicable
Police and Fire Retirement System of the City of Pontiac. 7
Section 3: anﬂjb_vﬁon - The term Contributions as used herein, shall

meaﬁ the payment required to be made to the Trustees and fo the Trust Fond by the

City under the authorify such as ordinance or City Council resolution or under any
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Bargaining Agreements for the purpose of providing group health, hospitalization

and dental and optical and group life msurance fot employees, retirees and
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or

beneficiaries covered by the Plan.
Section 4: Participant - The term Participant as nsed herein, shall mean any

person meeting all of the following requirements:

(1){A). who was a swom employes of the Police i)epartmeﬁt or uniform

employee of the Fire Depariment of the City of Pontiac and who was

‘a member of the Police and Fire Retirement System of the City of
Pontiac and who was 2 member of one of the collective bargatiring
associations which has negotiated fo participate in this Trust,
immediately prior to refirement with benefits from the Police and
Fire Retirement system of the City of Pontiac. :

who retired with a service retitement or a duty disability rctirﬁmenf
or a non-tuty disability retirement on or affer Augnst 22, 1996, and

who in the case of a service refirant ot non-duty disability refirant
obtained at least ten (10) years of service credit in the Police and Fire
Retitement System of the City of Pontiac by actual service as a
Police Officer or Firefiphter for the City of Pontiac excluding any
other type of service credit such as military service - credit,
Reciprocal Retirement Act service credit, eto, '

who was 3 swourn employee of the Police Department or employee of
the Fire Department of the City of Pontiac and who was 2 member of
the Police and Fire Retirement System of the City of Pontiac who
was not eligible (ptirsuant to applicable law) to be a member of one
of the three collective bargaining associations which has negotiated
to participate in fhis Trust immediately pror to retirement with
benefits from the Police aud Fire Retirement System of the City of
Pontiac.
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(2)(A) The spouse and

-(B) any minor children duting the period as provided by the Plan at the
time of the Participant’s (as defined above) refirement from, the City
of Pontiac and subject to any collective bargaining provisions.

and shall be in accordance with the resolutions and decisions of the

Trustees, so long as the allowance by the Trustees of any such persons to

participate in the Plan is not prohibited by the insurance laws and regulations of

the State of Michigan, the Unifed States Tntemal Revenue Code, any app]icﬁble:
federal law, and the rules, regulations and court decisions governing those statutes.

Section 5: "Employer" or "City" shall mean the City of Pontiac, Michigan.

Section 6: Plan or Plang - The term Plan or Plans as used herein, ghall mean
the Plan cv Plans, programs, methods and procedures for providing the health,
dental, optical and life insurance benefits couteinplated herein for the making of
tegular contributions to the Trustees of the Trust Fumd, as the payment by the
Trustees of benefits from tﬁe Trust Fund, or the securing of benefiis from the Plan,
in accordance with the rules and I'Ggﬁiations relating to eligibility requirements,
amount in computation of benefits, anc—l ﬁle general administration and operation of
the Trust Fund, as the Trustees ﬁay, f[judm time to time, adopt in any amendments
to this Trust Agreement or modiﬁcaﬁﬁﬁs thereof. The Plan shall be the City of
Poniiac Police and Fire Retiree Prafun&ed Héal‘rh and Insurance Plan, effective
August 22, 1996, & copy of which is attached hereto.

Section 7: Insurer - Any duly authorized commercial fnsurance company
which may insure any of the beneficiaries of this Trust.

Section 8: Trustees - The term Trustees as used herein, shall mean the
Irustees mominated and appointed and successor Tmstf;cs designated in the

manner provided in this Declaration of Trust.
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Section 9: Collective Bargaining Associations - Collective Batgaining
Associaﬁqns are those of the fdllovﬁng assotiations which have negotiated to
_participate in this Trust: - '

' Pontiac Firefighters Union, Local 376 ("PFFU™)
Pontiac Police Officers Association ("PPOAM)

Pontiac Police Supervisor's Association ("FPSA™)

ARTICLED
Estabﬁsﬁﬁent of Trost
Section 1: The purpose of this Trust Fund known as the Cify of Pontiac
Police and Fire Retirees Prefunded Geoup Health Plan and Trust is to provide

health and insurance benefits to eiigiblé participants and beneficiaries of the Plan

established in accordance with the terms of the Trust Fund, The Grantor infends

the benefits provided by this Trust to be considered a benefit guaranteed by Article

H‘IS{, Section 24 of the State of Michigan Constitution.

Section 2: The principal office and site ofthe Trnst Fund shall be 450 Wide
Track Drive, East, Pontiac, va[iqh;:lgan 48342, The Trustees shall have the power fo
move the principal office of the Trust to another location and to establish other
offices, as they deem necessary. _ . ‘

Section 3: This Trust is created as an Intemai Revenue Code SQI(G)Q Trust
(VEBA) and is uwtedﬂfsﬂwelm%pﬁpmimﬂﬁéiﬂgﬂwﬂ?ﬁﬁﬁﬁes
issued by duly licensed commercial ingurance companies, through a fund of self-

surance, or through any other hwfui means of providing insurance, group health

and hospitalization and dental and optical nsurance.Reaceeudance . Jilhe e,

collective bargaining associations, for the benefit of their Police and Fire retirants

and beneficiaries who are eligible to participate in accordance with the Plan for
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such Insurance benefits under the rujes and regulations established by the Trustees,

pursuant to the provisions of the Collective Bargaining Agreements.

Section 4: The Trust desciibed herein shall be irrevocable and shall
~ —_ ______'__—f_“s

conform to afl applicable sections of the Intemal Revenue Code, the Collectiye

Bargaining Agreements requiring payments fo the Trust Fund, the Staternent of

Purposes set forth jn this Trust Agreement, and all statutes, ordindnces, rules,

regulations, arbitrators' awards and judicial decisions interpreting the foregoing

provisions.

Section 5: The Trust Fund shall consist of City-Employer contributions,
any contributions which may be paid by Participants and beneficiaries due to
retirees électing additional- coverage than that provided by the City pet collective
bargaining, all investments made or held tmder Trust, and all income therefiom,
both received and accrued, and any other property, which may be received or l_lfild
by reasen of this Frust, |

Section 6: No part of the net earnings of the Trust may inure to the benefit
of any Participant ot beneficiary other thaa by benefit paymenis or for services
provided to the.Truste-e's in their administration of this Trust. A portion of net
earnings may be used for payment for reasopable and necessary professicnal

services and costs and expenses related to assist the Trastees and Administrator in

. the operation of the Trust The Trustees shall determine what costs, fees and

professional services are reasonable and necessary.

ARTICLE ITT
Coptributions to the Trust Fund
Sectiog 1: (a) The City-Employer shall be required to pay to the Trust
Fund such amounts as the Trustees may deterimine arc actuarially certified and are

actarially neces-sas:y to fund the Trust and provide benefits provided by the Plan

6
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consistent with actuarial valuations and calculations made by the Aotuaiy for the
Trust to result in a Prefonded Plan.

Such contributions shall also be mads in accordanece with the Collective
Bargaining Agreéments between the collective bargaining associations and the
employer City and this Trust Agreement, and such other regulations of the Board

of Trustees as are not inconsistent with the aforesaid anthority.

(b) In addition to the amounts paid by the City on behalf of

Partic:ipaﬁts as set forth ebove and in the Collective Barpaining Agreements, the
City shall contribute to the Trust Fund such additional moneys which together with

those contributions and refurn on mvestments shall be sufficient to fund the

benefits pmﬁded on a-sound actuarial basis. Participants shall confribute those-

amounts xequifed for additional extended Family Ridets in effeet as of 8-22-56 and

" . otherwise as determined by the Trustees.

{c} In the event that such authority or the Collective
Pargaining Agreements do not set forth the time and place of payments, the
manmer of such payrments, the procedures and forms to aceempany said paymeﬁts,
and in the event these matters are not set forth in this Trust Agreement, then the
Trustees may in their discretion decide the time, manner and means of pajzments,

the procedures to be followed in making the payments, and the forms required to

accompany said payments to said Trustees. Upon determination by the Trustees of |
these matlers, -the Trustees shall provide written notice to the City and to the

collective bargaining associations and require payments by the employer City to be
made pursuant to said rules and regulations.

Section 2: The Trustees may compel and enforce payments of contributions
in any tnammer they deem proper. The Trusiees may make such additional Tules

and regulations for the enforcement of the collection payments as they deem

Pproper.
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‘Section 3: As regards all paymenfs to this Trust Fund, time is of the
essence. lhe pertles recognize that the regular and timely payments of

contributions are essential to the operation of the Trust and the providing of

benefits under various insurance programs.

Section 4: Nothing confained hersin shail be deemed to modify or ltmit in

aﬁy way the nghts that the parties to the Collsctive Bargaining Agreements may

,—‘—'———_—‘._-__.-'—‘ i -
have, any supplements or memoranda thereto, or any arbitrator's award to enforce

collection of any amounts due to this Trust Fund, mcluding the right of the parties

1o sue for same. .

ARTICLE IV

Lrogtees
Section 1: - The Fund shall be administered by five (5) Trustees as

follows:

Mayor of the City of Pontiac

Finance Director of the City of Pontiae

Firetighter Trustee of the City of Pontiac

Police Officer Trustee of the City of Pontiac

A person unammously selected by the ahove four Imsices

Fach Trustee shallbe a ﬁducmzy and have ﬁdumaly responsibﬂmes under
applicable law and shall act prudently and in the best interests of the Trust.

Section 2: " The Trustees who are hereby appointed as Trustees of the
Trast are listed below: |

- The five (5} Trustees are:

1. . WalterL. Moote
2. - Hasmukh K. Dakya
3. Lon G. Britton

4, Craig Storurn
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5. - (The Trustee selected by the above four
Trustees)

The above pamed Trustees imdividually accept their appointment as
Trustees under this Declaration. of Trust and Agreement and consent to act as
Trustees herennder until they or thefr successors are designated as provided in this
Agreement, and they declare and agree that they will recsive and hold the Trust
Fund as Trustees by virtue of the terms, conditions and provisions of this Trust
Agreement and for the purposes, uses and frusts and with the powers and duiies
herein set forﬂl

. Section 3: These five (5) Trustees, as designated, shall sign this Trust
Agreement and their signature shall constitute acceptance of office in agreement to
act under and be subject to the terms and conditions of this Trust Agreement.

Section 4: Prior fo the commencement of their duties, the Trustees shail
select a Chairperson and 4 Secretary from the group of ‘then‘ existing Trustees and
the Cheirperson and Secrefary shall serve a term of one (1) year or until 2 new
Chairperson and Secretary is elected.

Section 5: In the event of the absence of the Chairperson and the Secretary
from the meeting, the Trustees shall designate another Trustee as acting
Chairperson and/or acting Secretary wirtil his or her retern.

Section 6: Term of Trustees:

(1)  The term of the Mayor of the City of Pontiac shall be
identical to his or her term of office.

(2)  The term of the finance Director of the City Pontiac
shall be identical to his term of holding the pos:tlon of
Finance Director.

(3)  The term of the Firefighter Trustes shall be identical to
~ the term said Fighter serves as a Trustee of the Police
and Fire Retirement System of the City of Pontias.
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{4)  The term of the Police Officer Trustee shall be
identical to the term said Officer serves as a Tinstee of
the Police and Fire Retirement System of the City of
Pontiac,

- (5) Theterm _ofthe fifth Trustee shall be a three-year teym.

The initial fifth Trustee shall serve until December 31,
1997. The fifth Trustee may be removed by
unanimous vote of the first four Trustees, i.e. Mayor,
Finance Director, Firefighter, and Police Officer.

Section 7: The fifth Trusiee may resi ign at any time and be discharged from
duttes and liabilities under this Trust Agreement by giving af least thitty (30) days
wiitten notice to the remaining Trustees. A successor ffth Trustee shall be
appointed by unanimous vote of the first four Trustees. Any successor Trustee
appolnted nnder the terms of this Apreement shall, upen appoinfrment, and withoit
further act, deed or conveyance, succeed 1o all thq rights, duties, titles, and powers,
c_nf every type and descx:iptioq of his or her ﬁredﬂcessor.

Section §: Fach Trustee shall serve unhl the expiration of his/her term of
office or until his or her death, incapacity, resignation or removal. -

Section 9: A vacancy or vacancies in the office of the Trustées shall not
impair the powers of the remaining Trustecs to administer the affairs of the. Trust,
provided there are sufficient Trustees 0 constituts a quorumm as herein provided.
Three (3) Trustees shall copstitute a quorum,

Section 10: All decisions shall be made by at least three (3) affirmative
votes. | |

Section 11: The Trustees shall meet at least once quarterly. The Tmstees
shall determine the time for the regular méetings of the Ttustess and the place or
places where such meetings shall be held The Secretary of the Trustess or his
designee, shall be responsible for giving notice of the time and place of such

10

NV 6£:9G:8 STOZ/OT/TT OSIN AQ AIAIFOIH



Received for Filing Oak!aln_d County Clerk 2013 APR 10 PM 03:31

meetings to the other Trustees. Special mectings of the Trustees may be held aI
the call of the Chairperson, the Secretary, or any two (2) Trustees upon five (3)
days written notice to sach Trustes. Special meetings of the Trustces may also be
held at any time, without nbtice, if afl Imsfees consent in wtiting thereto, Notice
of all meetings of the Trustees, both regnlar and special, shall be _given to the City

and to the collective bargaining asseciations.

ARTICLEY
Powers and Duties of the Trostges
Section 1: The Tiustoces shall hold all the powers of Trustees that are

necessary to ecarry out the purposes pf this Trust and are gencrally available to

Trustees under the laws of the State of Michigan, except as limited by this Trust
and by fedetal law. It is intended that this Trust shall be tax exempt and shalt
qualify under the Internal Revenue Code, pérﬁoulaﬂy Section 501(c)(9), and any
amendments-of the Code applicable to plans of this type. The Trustees shall have
the comtimuing power and dufy to amend the Trust to the extent it becomes
necessary to qualiﬁf said Trust under the Infernal Revenme Code and to continue.
the tax exempt status of the Trust Fund. The Trustees‘ shall take no action nor
miake any detcrminaﬁqn inconsistent with any qualification or mling of the
Internal Revemie Service, an arbitrator or the courts with respect to this Trust
Fund. In the case of amendments to the Internal Revenue Code .or changes of
regulations by the Internal Revenue Service or the Labor Department, the Trustees
ate empowerad to take all necessary action to continue the qualifications of this
Plan 25 a qnaliﬁed Flan and to continue it's contributions to it as tax-free

. deductions. The Trustees are also authorized to take all necessary action to

maintain the Plan in compliance with applicable federal law. The Trustees shafl

11
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have exclusive responsibility fof the investment, management and control of Trust

assels.
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‘7 benefits to the Participants of this Plan so as fo effectuate the purposes of this Trast

Agreement, the frustees shall be bound by the terms of this Trust Agreement and
the  Collective Bargaining Agreements between the City and the collective
bargaining associations and shall comply with all applicable laws. In addition to,
or in Liew of, policies of insurance obiained through commercial or other
companies, the Trustees may, consistent with the laws of the State of Michigzn,

adopt a self-insurance Trust Fund. The Trustees may arrange for 2 continnation of

the present arraungements regaxding the ﬁpvmvidiug of bepefit coverage by' the

employer through the employer's self-instred arrangement and all existing policies
e — T T T
between the City and applicable insurance carriers.
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Section 4: The Trustees shall establish a wniform system for the timely
trausmission of required reports and contributions from the City on behalf of
Participanis. The Trustees shall have the right and duty to enforce payment of all

contribitions provided for in the Collective Bargaining Agreement and the

~pe:rf‘Dmla.m.:e of all obligations provided in this Trust. The Trustees shall
immediately notify-the City, the collective bargaining associations, and the
Adminisfrator of a delinquency, mistake or dis&'epancy i amy report or
contribution. In a suit or action brought Ey the Trustees commenced pursuant to
this Section, the party in default agrees to pay all cost% and expenses, including
reasonable attoxﬁeys' fees, Delay by the Trustees in bringing this suit to recover
delinquent conlributions from the City shall not be considered a- waiver of any of
the rights reserved to the Trust |

Section 5: Ths Tﬁustees, in accordance with the requirements of law, may,
upon their own inifiative or upon the City becoming delinquent, direct an impartial
firm of independent certified pubHc accountants to act as agent of the Trustees at
any reasonable tine during business howrs, o enter uﬁ on the premises of fhe City
which is a signatory to a Collectiva-Bargaining Agreement requiring contributions
to this Trust or is otherwise obligated to remit funds to the VEBA Trust and to
examine only the payroll records, papers and reports perfaining thereto as fﬂa}k be
necessary to determine the moneys due on behalf of a Participant covered by this
Trust and to make a written réport to the Trustees, with an identical copy to the
City. This procedure is to insure that the Trustees can fully ascertain whether the
City is making full payments to the Trust, as required by anyone or ail of the
Collective Bargaining Agreements, and any amendment thereto, court decisions or

arbiftation awards,
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ch.orts required by this Section shall be confidentia! and released only to
the Trustees and the City, except to the extent that disclosure would be otherwise
required by law. ‘

" Section 6: Notice given to afl parties shall, mnless otherwise specified, be
sufficient .ifin writing and delivered or sent by prepaid first class mail or prepaid
telegram or mailgtam. Except as ofherwise noted, the distibution or delivery of
any statements or documents required under this Agreement shall be sufficient if
delivered in person or prepaid first class mail.

Section7: {a) The Trustees shall maintain proper books of accounts
and records of admirﬁétraﬁon of the Trust, including written records of all
meetings. - |

(b) The Trustces shall compile and firnish to each

individual Trustee all records which they individually or collectively reguire to

properly discharge their duties. The books of accommts and Tecords of .

administration of the Trust, including the minuies of ali meetings, shall be
available for inspection at fac permanent office of the Trust during reascnable
business hours by the Citjr, by the collective bargaining associations, or any
Participant covered by this Agreement.

(¢) The Trustees shall make available to the collective

. baigaining associations information relating to contributions from the City,

pursuant to the respective Collective Bargaining Agreements and the status of
coverage of their covered Participants.
| (d)  The City shall be eniitled fo 1eceive from the Tinstees
records pertaining to their contributions and any Participant shafl be entitled to
receive records of the Trustees telating to the activities ot the Trust.
Section 8; The Trustess shall cause an annual zudit to be made of the Fund

by a firm of independent certified public accountants, and copies of such audit

14
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shall be furnished to the parties heteto and & copy shall be made available at the
principal office of the Trust for inspection by interested persons. Such andit shall
confain a summary of the assets and kabilities of the Plan, a tesume of the
operations for the preceding yeer, together with such other data a3 the Trustees
request or is required by law. _

Section 9: The Trustees: shall make reports to and file such information
with the Internal Revenue Service, or any other appropriate public authority as
may be required by state or federal law.

Section 10: A written instrument signed by the trustees shall be evidence of
the action of the Trustees. Whenever the signature of 2 Trustee is required on any

document, signature of the Chairperson or acﬁng' Chajrperson and Secretary or .

acting Secretary shall be required, unless such authotity has been delegated to an
individual Trusfee pursuant to the provisions hereof, and as to any person doing
business with the Trustees, rany such instrument so signed shall be conclusively
piesumeﬂ to be authentic. and all facts and matters stated therein shall be
conchrsively presumed to be true and sa‘.id persons may rely on such instrument for
all purposes. - |
Section 11: The Trustees may assign or allocate specific responsibilities or
duties among the Trustees, ot appoinf committees for the purpose of overseeing
atty activity or pursuing or investi gatiﬁg any activity or ?ransacﬁons in which the
Trustees are inferested. Thﬁ; Trustes or committee of Trnstees may be aﬁsigﬂed the
responsibility to take action Wi‘rhou;t priot approval by the remainder of the Board.
Any such action taken under such circurnstances shall be valid, proper and not a
breach of fidociary Iesponsibiﬁty of'the Trustes or committes so appointed and so
acting. The Trustees may rely on the report the individual Trustee or committee of
Trustees who prepared the report or recommended the action :ﬁﬁ?']:lic]l VaS

undertaken by the full Board affer recciving the report of the Trustee or commities
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of Ixustacs. No Trustee shall be liable for the acts of any Trustes or committes of
Trustees under these circumstances because of any act or omission on the part of
the Trustee or commmttee of Trustees to whom such responsibilities, obl)igaiicns‘ 0F
duties have been assigned or allocated, uvnless hefshe pa:cfi;:ipaies with the
knowledge that such act or omission is a braach‘ of fiduciary responsibility or if
he/she has knowledge of a breach by such other fiduciary without making
reasonable efforts under the circumstances to remedy the breach.-

Section 12: Inthe event of any suit brought against the Trustees arising out .

of the acts within the scope and powers and duties of the Trustees, or in the event
of any lawsuit brought by the Trustees as authorized berein, the cost of the defense
or prosecution of such lawsuit shall be charged to the Trust Fund, and shall be paid
directly from the Trust Fund, pmvide& such costs are not incirred by reason of bad

the beneficiaries the:cof..

Section 13: All income, profits, recoveries, contributions, forfeitures, and
any and all moneys, securities and properties of any kind at any time received or
held by the Trusiees hersunder, shall become part of this Trust Fund when
Iecezved and shall be held for the uses and puzposes hereof.

Section 14: The Trust Fund may cause the Trustees, or any person, firm, or
organization with which it deals who has fiduciary responsibilities under this Trust
Apreement or under that person's, firm's, or crganization’s arrangement with the
Board of Trustees, to be bonded in an amount fot less than ten percent (10%) of

the fimds handled, but in no event in excess of frve hundred thousand dollars

' ($500,000.00), unless an amount over and above that is prescribed by state ar

federal law. The corporation providing such bond shall meet applicable federal,
state, and local standards. The cost of said bond shall be bome by the Trust Pund.
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Section 15: The Trustees may anthorize the purchase of insuranee for the

Trust Fund and for the Trustees to cover liahility or losses ocenrring by reason of

“an act or omission (errors of omissions) of a fiduciary, including the Trustees,

providing, however, that such insurance policy permits recourse by the insured
against the fiduciary, mcluding the Trustee or Trustees in_vﬁlved; in case of breach
of fiduciary obligation by such fiduciary. | |
Section_16: The Trustees may employ such clerical personnel or
administrative personﬁe[ to perform whatever administrative activities are required
in the proper petformance of the Txustr In addition thereto, the Trustees may, if
they desire, contract with -an administrator to perform such clerical and
adminisirative duties as they may, in their discretion, defermine is reasonsble and

prudently necessary to carry out the Trost Fuad's activities and purposes. The

administrator so appointed, or with whom the contract was ﬁladc, may be_assigned . .

the activities of recciving the City's réports, entering the information of those
reports on. permanent records, maintaining such records, recerving comtributions
from the City and/or on behalf of Participants in the form of checks or drafis solsly
for the purpose of forwardmg the contributions to the Trustees' bank accounts,
preparation of governmental reports, fornishing reports required by law to
Participants, the preparation of checks for the payment of obligations of the

‘Trustees, and all selated activities and other activities necessary to h_elp administer

the Trust Fund, The Trustees are further authorized to enter into coniracts with
such administfatcr- for the administration of said Plagn or Plans and Trust Fond for
whatever periods, in their discretion, the said Trustees deem advisable. The
Trustees shall be entitled to rely on the reports and recornmendations of said
administrator or any actions taken by said administrator with the authority gra.uted
him/her. The Trustces shall be responsible for any act tz]%enWith tespect to the
appaintment, designation, refention, discharge, or employmment of such
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administrator which is taken prudently and in goed faith. Under no circumstances

shalf said adminisirator have conirol or authority with respect to the management

of the Plan of Plans or it's assets; The said administrator shall not be clothed with
any type of authority or power which will constitite the administrator and 4
fiduciary with an administrator to perform such clerical and #dministrative duties
as they may, in their discretion, determine is reasonable and prudently necessary to
carry out the Trust Fund's aciivities and purposes. The administrator so appointed,
or-with whom the contract was made,l may be assigned the activities of I'EGeiviug
the City's I'Eﬁnrts, entering the information of those 1eports on permanent record,

maintaining such records, receiving contributions from the City and/or on behalf of

Participants in the form of checks or drafts solely for the purpose of forwarding “E_}:LG-

contributions o the Trustees’ bank accounts, prepa:mﬁon of governmental repoits,
furnishing reports required by law to Participants, the preparation of checks for the
payment of obligations .c:fthc Trustees, and all related activities and other activities
necessary to help administer the Trust Fund, The Trustees are further authorized
to enter into contracts with such administrator for the administration of said Plan
or Plaus and Trust Fund for whatever periocis, n théii discr-eﬁon, the said Trustees
deem advisable. The Trustess shall be entitled to rely on the reports and
recommendations of said administrator or any actions taken by said administrator
with the authority granted him/her. The Trustees shall not be responsible for any
act taken with respect to the appoiutmenf, designation, retention, discharge, or

reemployment-of such administrator which is taken prudently and in good faith.

Under no circumstances shall said admisisirator have control or authority with

respect to the management of the Plan or Plans or #t's assefs. The said

 administrator shall be clothed with any type of suwthority or power which will

constitute the administrator as 2 fiduciary. Szid admimistrator will not have the

power or authority to act as an invesiment counselor or manager and will not be

18
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authorized to furmish investment advice. The administrator will not be clothed
with the discretion to act in any way with respect to the Plans or management or

it's assets. In the event of the administrator’s discharge, the Trustees shall require

the said administrator to return all necessary books, records, and documents in the

possession of said administrater which ai‘e necessary for the proper administration,
handling, and operation of this Trust. If the Trustess have appointed, employed,

" hired, or contracted with an administrator, a provision to this effect shall be

incorporated in the written ﬁgreement between the Trustess and administrator. The
Trustees may, in their discretion, assign certain administrative duties to the City;
provided, howevet, that the direction and management of l such acﬁviﬁes shall be
within the exclusive conirol of the Trustees. _ -

Section 17: The Trustees shall employ an independent certified public
accountant or Heensed public accountant who is not providing services to cither the
employer or any of the collective bargaining associations, Seid accountant shall be
employed to perfoim ibe services as may be required by the Trustees. The
Trustees shall canse the Fund to be audited at least once each year.

Seclion 18: The Trustees shall be authorized to appoint (an) investment
manager(s) to manage the assets of the Plan. Such investment manager(s) must be
registered wunder the Investment Advisor's Act of 1940 and must meet é.ny
applicable stafe and federal requirements to act as investment manager. Such
appoiutmeﬁt may include the power to acquire and dispoée of the assets of the
Plan; provided, however, that ﬁany state or federal agency promulgates any niles
with respect to limitation of Hiability on the part of the Trustees in choosing an

investment manager or counselor, then the Trustees shall follow said regulations to-

the extent that they can maximize the protection available to them.

Sectiop 1%: If the Trustees choose an itnrest'rﬁent manager or investment

counselor, they may enter into a written agreement with s_aid'investrﬁent TNanager.
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‘or investment counselor or bank or insurance company, if such institutions act in
such capacity, which will provide for the investmcﬁt or reinvestment of the assefs
of the Trust Find; and upon such execuﬁbn, the Trustees may convey, if it is so
provided, to such imvestment manager, inve:stmcnt counselor, bark or insurance
company, any assets of the ILrust Fund so that said investment manager or
counselor may engage in such fransactions which are legal for trust funds in the
State of Michigan and in fhe United States and which are prudent for the. Tiustess
to undertake. The Trustees shall not be liable for the acts or omissions of such

investment manager, investment counselor, bank or insurance company or under

any obligation to invest or otherwise manage the assets of 2 Plan or Plaus, which -
- . assets are subject to the managemnent of such investment manager, investment

counselor, bank or mMsurance COMpPaRy.

The Trustees may, if they deem proper in their discretion, or if the
cim-umstanaes require it, appoint such investment manager, managers, banks or
insurance comparies as fiduciaries and enmter imto an agreement with such
institation, naming it a fduciary and conveying to such fiduciary all or a portion of
the assets of the Trust Fund, so that said fiduciary may handle, manager and hold
those assets conveyed to it. All assets coﬁveyed i said fiduciary shall be subject
té the provision of the agreement or agreements between the Trustees and the
fiduciary.

' Section 20: The Trustees may employ legal counsel with whom they may '

seek advice, consult with, require attendance at Trustees meeting and to tepresent

the Trusiees whenever necessary, including the preparation of any documents,

,_legall or otherwise, which ﬁlay have any legal consequences. [n choosing said

counsel, the Trustees may, with prudence, give consideration to the developed

skills and expertise of the aftorney and experience and reputation he/she has

-achieved.
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The Trustees may rely upon the opinion of such counsel so chosen in
respect to any action takea or suffered by the Trustecs hereunder in good faith, in
accordance with the opinion’ of said counsel, and the Trustees shall not be Hable

therefore.

ARTICLE VI
Trustee Compensation
Ihé Trustee shall not receive any compensation for performing any services
qu the Trust. Each Trustee shall be reimbursed for any expenses properly and
actvally incmred in the performance of his/her duties to the Trust. Included mn
such reasonable expenses properly. and actually incurred in the performance of
services to this Trust is the attendance st educational meetings and seminars
orpanized and designed fo inlstruct‘ the Trustees in the proper performance of their
duties as Trustees and ﬁduciaxieé and.to instrnet, famifiarize and acquaint the

Trustees with all the provisions of all applicable laws, Included in such reasonable

- costs and expenses will be per diem allowance, costs and fravel expesses, lodging

and food expenses and other reasonable and necessary expenses involved in the
participation of such educational conferences condncted and carried out for the
purpeses expressed herein. The Trustees may firther authorize any of the expests
who they may retain, including administrators, insurance experts, actuaxies;
auditors, accountants, att{)ﬁeys ar others, to attcﬁd such educational conferences
ior the purpose of becoming informed of any new developments or for the purpose
of keeping current as to the developments in their proper area of expertise. The
Trustees are awthotized to pay such persons the cost of stiending such meetings
and/or compensation as the person would ordinarily earn representing the Trusiees
and familiarizing themselves with the developments in their a;teé of expertise for

the purpose of properly serving the Board of Trustees. Any Trustee who i
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actively employed as'a Police Officer or Firefighter for the City shall be permitted
attendance at any and all functions of the Trust, including fravel to educational

programs and seminars without loss of pay, benefis, or status,

ARTICLE VII
- Liabilities of the Parties
Section 1; The City shall not be liable for payment to the Trust of any

amotmts other than those required of it by this Trust Agreement or any applicable

Collectible Bargaining Agreement. The City shall not be lable to make
contiributions to the Trust or pay any e};pense,é whatsoever in connection therewith,

except as provided by the terms of the Collective Bargaining A greemenis between

the colective bargaining association and the City and the terms of this Tmst

Agteement. Neither the collective bargaining associations, the City, nor amy
Participant or Trustee shall be Hable for any d;':bts, Habilities, or obligations of the
Trust except as set forth in the Collectivé Bargaining Agreements or ﬁus Trust
Agreement, Neither the City nor any Paxticipant shalt have any right to retwrn of
any money properly paid into the Trust Fund, except as otherwise specificalty
provided herein, or to money improperly paid which has already been invested or
distributed. Any contribution fmproperly paid into the Trust Fund by the City or
on behall of a Participant shall be retumed by the Izﬁstess upon. the réqnest of the
City or the Participant or upon discovery by the Trustees that such moneys have
been improperly paid into the Trust Fund, unless those moneys have already been
invested or distriboted. )

Section 2: No patil of the Fund or any benefits payable by the Trustees shall
be subject to alienation, sale, transfer, assignment, pledge, or encumbrance charge:
by any person, - No Participant shall be enfitled to receive any part of the
contributions made by the City or required to be made by the Tmst, m l?eu of sach
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benefits provided onder the Plan as determined by the Trustees in accordance with

this Agreement,

ARTICLE VIIL
Clatms Procedure
The Trostzes shall prov1de adequate notice to any Participant or beneficiary
whose cladms for benefits under ﬂns Plm have been denied, setting forth the
specific 1easons for such denial, written in 2 manner - calulated to be understood by

the Participant. Further, the Trustm shall afford a reasonable opporiunity to any

Participant whose claim for benefits has been denied for a full and fair review of

the decision denying the claim. The Trusices shall have the authority to

promulgats miles setting forth the precise conduct of any such claims procedure.

ARTICLE IX
. ermination of the Tr
Section 1 Subject to the limitstions herein, the parties hereby contemplate
that new Collective Bargaining Agreements may be entered into from time to time
contimuing the provisions for the City and Participant coriributions to this Trust
TFund. This Trust shall continne during such period of time as may be necessary to

" capy out the provisions of the Collective Bargaining Agreement requiting

payment 1o the Irust and the fact that such Collective Bargaining Agreements are
not extended shall not by itself terminate this Trust, which shall contmue for &
period of time sufficient to wind up the affairs of the Trust.

Section 2: Provided there are no lenger any Participants eligible for

benefits from the Trust Fund, this Trust may be terminated at any time by the
Trustees or their successots in office who are signatories hereto by the execution

of an tnstroment in writing, so long as the termination I8 not inconsistent with the
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then existing Collective Bargaining Agreerment. It shall not be necessary for the
City or the collective bargaining associations to execute such an agresment for the

Trust to terminate,

Section 3: This Trust shall terminate In any case upon. the death of the last .

survivor of such persons who are living at the time of it's creation or entitled to

receive benefits hereunder, unless, without the benefit of this provision, the Trust

‘does not violate the rule against perpetnities; _i'.n which case, this Trust may

continne in perpéﬁﬁtj’, unless otherwise terminated. |
Section 4: 1f this Trust shall terninate, the Trustees shall forthwith notify
any insurance carrier or carriers then providing insurance to Participants in the
Fund, . - -
Secton 5; In the event of the tezminatioﬁ of this Trust, the remaining funds
available aftér providing for all the ouistanding obligations, shall be used in a
manner as will, in the opinion of the Trustees, best effectuate the purposes of this

Trust, including, but not limited to, the purchase of insurance benefits.

ARTICLE X
Amendmenfy
Section 1: The provisions of this Declaration of Trust and Agreement may
be amended at any ﬁme, by {A) collective bargaining between the collective
bargaining associations identified in Asticle 1, Section 8 and the City of Pontiac
(B) by a unanimous vote of the five (5) Trustees, concurred in by the City Council
of the City of Pomtiac provided, however, that snch Amendments are not
inconsistent with any applicable Collectible Bargaining Agreements and do not
adversely affoct the tax exempt statns of the 501(c)9 Trust. Except as otherwise

provided in this Trust Agreement, the Trustees shall have no power in amending
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defined by law.

()

(c}

Amendmenits to this Trust Agreement which:

alters the basic purposes of this Trust, as set forth herein or
divests any Participant or beneficiary of any rights which
have already vested and to which they have already become
entitled to and for sums of money which they are entitled to
receive then or in the future; or

conflicts with any applicable [aw or gavernment regulation;
or

causes the use or diversion of any part of the Fund for
purposes other than those penerally authorized herein,

with respect to applicable Collective Batrgaining Agreement,
conflicts with any applicable Collective Bargaining
Agreements.

~Section 3: Despite any provision to the contrary above, or which may be
inconsistent herewith, the Trustees may amend andl shall have the duty to amend
this Agreement to comply with ay tule or rag_utaﬁoﬁ of the Intermatl Revenue
_Service for qualification under the Intemal Revemie Codp, contirnation of tax
exemptions of the Trust and fﬁr the deductibility éfcont{ibutioﬂs made by the City
ﬁnder applicable Sections of the Tnternal Revenue Code or fo obtaﬁn a favorable
determination letter from the Internal Reverue Service. In the event any
Asnendment is made, a copy of.'such Amendincnt-.bemiug requisite signatures of
the Trustees, shall be sent to all parties in-iﬁterest to the Trust Fund as that term ls
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ARTICLE X1
Rale Méking Powers

Consistent with the terms of the provisions of state and federal law, the
Trustees shall have the power to promulgate rules and regulations for the day io
day management of the Trust, the investment of moneys held by the Trust, the
establishment of eligibility and benefit levels, to determine all questions regarding
the mterpretation of the Trust, and such other subjects as shall be deemed
necessary and proper by the Trustees. All such niles and regulations shall be
rednced fo wiiting and shall be kept in the perrnanent ofﬁcé' of tjle Trust and
available for inspection by, tﬁe City,.the collective bargaining associations and the
Parficipants. Amny such rule or rﬁgHIEtﬂéﬁ promulgated by the Trustees shall be
adopted, repealed, or amended by an affirmative vote of four (4) of the Imstees..ﬂ
If any rule or regulation of the Trust is found to he in‘ccmﬂict with any Collective
Bargaining Agreement, law, statute, judicial decision, arbifration decision, or any
other competent body or tribunal, such rule olr regulation shail be desmed voided
and, all other rudes and regulétions of the Trust shall remain in full force and
effect. The City, the collective bargaining associations, a.ﬁd the Participants shall
be given appropriate motice of all pending rule making meetings and afl such
parties shall be afforded an opportunity to be heard at said meetings.

 ARTICLE X1

o Execntion
This Agreement and Declafation of Trust shall become effective as of the.
date 1f is executed.
IN WITNESS WHERECQF, the parties hereto have caused this instrament to
be siguéd andfor executed by duly authorized officers in the City of Pontiac,
Michigan and the Trustees, as of thé day and year first above written. '
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Signed, sealed and delivered CITY OF PONTIAC, MICHIGAN in the presence
of:

M%W | /) Mw

Lerikement SYerems Coor bin'A12K. Mayor
) &
Finance Director
TRUSTEES:

1. {DacTERL Mooee

@/ﬂ}‘ -
7 52>

2. Lo 5. %Y&fjﬁ'—o/\i

K J:Jvffé

3. Hugemurrt ¥, Dapya

&7%

4. Qﬁame gmmm

5 -
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Tune 8, 2011

The Police Fire VEBA Board
City of Pontiac
47450 Woodward

 Pontiac, Michigan 48342

Dear Board Mesmbers:

This report contains the results of an actuarial valuation of the liabilities associated with

retiree health benefits provided by the City of Pontiac Volmtary Employee Benefit
Association (VEBA) for Police and Fire Employees, together with computed centribotions to
systematically finance these benefits. :

The date of the valuation was December 31, 2009.
The purpose of the actuarial valnation is to:

« Compute the liabilities associated with post-employment health and life insurance
benefits likely to be paid on behalf of current retired, inactive vested and active

employees, and

e Compute a pre-funding contribution rate for the City to finance post-employment health
and life insurance benefits as they accrue.

This valuation has been conducted in accordance with generally accepted actuarial
principles and practices. Data concerning active members, retirees and beneficiaries was
provided by the City. This data has been reviewed for reasonableness, buf no attempt has
been made to andit such information. This valuation was prepared under the supervision of
a Member of the American Academy of Actuaries who meets the qualification standards of
the American Academy of Actnaries to render the actuarial opinions contained herein,

Respectfully submitted,

v

Denise M. Jones Sandra W, Rodwan
Senior Consultant Member, American Academy of Actnaries
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Sectfion One: Valuation Summary

Purpose of Valuation
"The purpose of the annual actuarial valuation of the Ctty of Pantiac Police and Fire Employees
post-employment health benefits as of December 31, 2009 is to:

]
‘ % Compute the lisbilities associated with post-cmployment health and life insurance benefits
‘ likely to be paid on behalf of current retired, inactive vested and active participants,

% Compute a pre-finding contribution rate to finance the benefits as they acerue.

Assumptions Used in the Valuation

The liabilities and  pre-funding contribution rate are very sensitive to the long<term
assumptions used in making the valuation. The assumptions used in making this valuation,
summarized in Section Four, are only one reasonable set out of a large number of possibilities,
To the extent that actual experience differs from the long-term assumptions, the fiabilities and
contribution rates will be greater or less than those indicated m this report. The assumptions
having the greatest impact are the rate of medical care inflation and the investment return rate.
We have assumed a 10,0% annual increase for medical care inflation in the first year,
decreasing in increments of 0.3% over the next 12 years to the ultimate 4,0% assumption. The :
assuimted investment return rate was 7.50%. Please refer to Comments 2 and 3 on pages 4 and :
5. Liabilities and computed contributions can change significantly in future years depending
upon the actmal and assumed rates of medical care inflation, investment retum, benefit
provisions and demographics of the participant group. ]

WV 6€:95:8 GTOZ/0T/TT OSIN Aq E]EI/\IEOEIE:“I.I

Actuarial Accrued Liabilities

Accrued labilities of the post-etployment health benefits as of December 31, 2009, were
computed to be $86,822,202, Of this amount, $24,105,965 was atiributable to current active
employees, $4,979,005 was attributable to inactive vested participants and $57,737,232 was
atfributable to current retirees.

Funding Valne of Assefs

As of December 31, 2009 the fimding value of assets was computed to be $32,313,276.
The market value of assets was reported to be $26,702,462.
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Sectfon Qne: Yaluation Suinmary

Computed Annuat Required Contribution Rate

The contribution rate in accordance with the current fimding policy was computed to be
44,65%. ‘This rate is expected to provide, in combination with plan assets, full payment of
promised benefits through 2059. The Annual Required Coniribution (ARC) shown on page
3, expressed as a percent of payroll is 59.16%. This is the accounting charge to fully fund
the benefits promised to the members through this plan year, There are two components of
this rate, the normal cost and an amortization payment for unfunded actoarial accrued liability.
The normal cost contribution rate was computed to be 20.46% of active payroll. The
amortization payment was computed to be 38.70% of active payroll. The amortization period
used was 30 years. The 30 year period is the maximum permitted for reporting purposes under
Statements 43 and 45 of the Governmental Accounting Standards Board.

Contributing at the rate of 44.65% under the current funding policy would be less than fully
funding the ARC, If the City continues to fund under the current funding policy, the GASB
ARC would need to be recalculated at a lower interest rate to reflect partial funding.

Participanis

Active Employees

Active Participant Payrol]
Retirees

Inactive Vested Participants

Post-Retirement Health Care Rates

Data was submitted concerning the health care rates for current individual refirees together
with schedules of the applicable rates for the various coverage plans for retirees.

To illustrate, the average manthly premium rate reported as of December 31, 2009 for one-
person coverage was $703 29 including optical and dental. For two-person coverage the
average monthly premium rate reported was $1,292.42 including optical and dental. The
average monthly premium reported for family coverage was $1,934.05.
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Actuarial Accrued Liabilities

Ssction Two: Actirarisf Calctilalions — Funding

The actuarial accrued liabilities as of December 31, 2009 were computed to be the following:

Active participants $31,522,586
Vested inactive participants 4,387,432
Betirees and beneficiaries 40,662,793
Total 76,572,312
Less: Valuation Assets 31,405,001

Unfinded Actuarial Accrued Lizbilities

Funded Ratio

$45,167,811

41.0%

NV 6€:95:8 STOZ/OT/TT OSIN Ad QIAFOR

Computed Annual Required Contribution (ARC) —
Fiscal Year Beginning July 1, 2011

The computed contribution rate consists of two components: normal cost and amortization of
unfunded actuarial acerued liability. Normal cost was computed te be a level percent of payroll
from date of hire to date of termination. The normal cost can be considered to be the ongoing
cost of the Plan.

The portion of the total present value of future benefits allocated to service already rendered is
the actuarial accrued liability. Deducting the valuation assets produces the unfunded actuarial -
accrued liability. We have amortized the wmfunded actuarial accrued liability (UAAL) over 30
years, the maximum period for reporting purposes pursuant to GASB Statements 43 and 45. The
ameortization payments were computed to remain level as percents of payrofl.

The contribution rates shown below are expressed as level percents of active member payroll.
The annual dollar amounts of confributions are assumed to increase as payroll increases.
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Anmual Required Contribution
As a Level % of Payroll
Normal Cost 20.46%
Unfimded Actuarial Accroed Liability 33.70
Total Computed Contribution Rate 59.16%
Annual Required Contribution FY 10/11* $4.381,269

sBased on valuation payroil projected to FY 11/12,
Last year the computed annual required contribution rate was 42.06% of payroll, or $4,533,229.

8 - City of Pontiac

Poiics and Fire Employees’ VEBA -3- Decermber 31, 2008 Valustion
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Santion Two: ,c‘icma}z‘a! Caletdlations — Funding

Comments

Comment 1: The Govemmental Accounting Standards Board (GASB) Statements 43 and 45
concern financial reporting for “other post employment benefits” (OPEB), which are non-pension
benefits including retiree health benefits. The standards apply to the plan (Statement 43) and the

plan sponsor (Statement 45). Among the required disclosures are the annual OPEB expense, -

liabilities, finded status and funding progress. Actuarial valuations to defermine these
disclosures are required at least every 3 years for plans with fewer than 200 participanis and at
least every 2 years for Plans with 200 participants or more,

Comment 2: The GASB statements do not mandate that the plan sponsor pre-fund OPEB
liabilities. However, if the plan sponsor’s funding policy is to contribute Iess than the Annual
Requited Contribution (ARC), the GASB standards require that a lower assumed rate of
investment return, reflecting the assumed rate of return on the City’s General Fund, be used to
compute the liabilities and Annua! Required Contribution. This will increase the Habilities,
ARC, and the OPEB obligation that must be reported in the financial statements. The OPEB
obligation represents the cumulative difference between the anmual OPEB cost and the
employer’s actual contribution.

Comment 3: The contribution rate under the current funding policy would be 44.65% of payroli.
This rate is expected to provide, in combination with plan asscts, full paymeiit of promised
benefits through the year 2059. Contributing ai the rate of 44.65% under the current funding
policy would be less than fully funding the ARC. If the Ciiy continues to fund under the carrent
funding policy, the GASB ARC would need to be recalculated at a lower interest rate to reflect
partial fimding,

Comment 4: The liabilities for health insurance preminms are highly dependent upon the
underlying assumptions concerning medical care inflation and the investment return rate. For the
purposes of this valuation, we assumed a 7.50% investment return rate and a 10.00% anmual
medical care inflation rate in the first year, decreasing in 0.5% increments over the following 12
years to the ultimate assumed rate of 4.0%. Liabilities and computed contributions would be
greater if a higher medical care inflation rate is assumed or a lower investment return rate.
Iiabilities and computed contributions would be less if a lower medical care inflation rate is
assumed or a higher investment return rate, If the City does not plan to contribute the Annual
Required Contribution Rate, the assumed rate of investment return would be lower.

To show the sensitivity of results to the assumed investment return rate we also performed the
valuation assuming an anhual rate of investment return of 5.0%, which is 1.0% over the assumed
wage inflation assumption of 4.0%. The results based on this investment return assumption are
shown below,

Cily of Fottlac
Prdica aind Fie Employoes” VEBA ’ -5- Deacember 31, 2009 Valuation
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Sectlon Twe: Actuarisd Cajerdafions - Funeling

Actuarial Accrued Liabilities Based on Alternate 5.0% Investinent Return Assumption

Active participants $38,944,583
Vested participants 8,524,149
Retirees and Beneficiaries 77.938.065
Total Actuarial Accrued Liability 125,406,797
Funding Value of Assets 32,313,276

Unfunded Actuarial Accrued Liability — $93,093,521

Computed Contribution Rates as Level %’s of Payroll
Based on Alternate 5.0% Investment Return Assumplion

Normal Cost 40.52%
Unfinded Actuarial Accrued Liability 48.20
Total Computed Contribution Rate 88.72%
Dollar Contribution $6,570,422

Comment 4: The unfunded actuarial accrued Liabilities were amortized ovet the maximum 30 year
period permitted for reporting purposes under the GASB standards. A shorter period would result
in higher computed contribution rates,

Comment 5: In order for assets to be considered in determining the nnfunded actuarial accrued
liability, the assets must be a) irrevocably held in a trust or equivalent arrangement, b) dedicated to
providing benefits to retirees and their beneficiaries in accordance with the terms of the plan, and

c) legally protected from creditars of the employer or plan.

Ciy of Ponbiac ‘
Fofice and Firo Employess’ VEBA -6- Derember 31, 2009 Yajuation
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Benefit Provision Summary

Seetion Threo: Benefi Provisions

Health including Optical and Hearing
Division . Prescription Coverage Dental Coverage Coverage
Non-Union
Management
Any age with 25 yrs. of City pays for retiree and City pays for retiree and Retired on or after 7/1/85,
service or age 50 with 10 spouse {pays for eligible spouse (pays for eligihle City pays for retiree and
yrs of service. dependents to age 25 on or dependents to age 23 on or spouse (pays for cligible
after 7/1/2002). after 7/1/2002), dependents to age 25 on
or after 7/1/2002).
PPSA Police Command
Any age with 23 yrs, of City pays for retires and CHy pays for retirec and City pays for retirce and
service or age 50 with 10 | spouse (pays for eligible spouse and for eligible spouse (pays for eligible
yrs of service. dependents to age 25 on or dependents o age 25. dependents to age 25 on
after 4/22/19973, or after 10/1/1984).
PPOA Police
Any age with25 yrs.of | City pays for retiree and City pays for retiree and City pays for retiree and
service or age 56-with 10 | spowse (pays for eligible spouse and for eligible spouge (pays for eligible
yrs of service. dependents to age 25 on or dependents to age 25. dependents to age 25 on
after 4/22/1997), or afier 10/1/1984).
PFFA Fire
Any age with 25 yra. of | City pays for retiree and City pays for retireas City pays for retiree and
service or age 50 with 10 | spouse (pays for elieible and spouse and elipible spouse (pays for eligible
yrs of service, dependents to age 25 on or dependents to age 25, dependents to age 25 on
gfter 4/22/2001). or afier 7/1/1984).

Other Plan Provisions:

- Thets are no member contributions.
- Only retired members of the Police and Fire Retirement System who retired on or after
August 22, 1996 are covered by the VEBA.
- Deferred vested members are eligible for retiree health care coverage upon retirement (except
for post-retirement life insurance benefits).
- These benefits (except for Life Insurance) continue to an eligible beneficiary after the retiree's

death.

- Medicare part B premiums are paid by the City for each eligible retzrec and spouse on a pay-as-

you-go basis through the City’s general account.

- Post-retirement Fife Insurance (amount varies based on benefit group and date of retirement) is also

provided,

Chy of Pordias

Pofice ant Fire Employees” VEBA -7-

Decamber 31, 2008 Valuation
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Seciion Four: Astuzrial Assumplions and Methods

A¢tuarial Assumptions
Economic Assumptions
(i} Interest Rate 7.50% (net of expenses)
(if) Medical Inflation Rate 10.0%, graded down to 4.0% in 0.5%

Increments over 12 years

(iii) Salary Increases
Across-the-Board 4.0%
Merit and Longevity Service related rates

Sample Annual Rates of Salary Increase

Years of Base Merit & Longevity Total
Service Fconomic Police Fire Police Fire
1 4.0% 9.6% 7.0% 13.6% 11.0%
2 4.0% -6.0% 7.0% 10.0% 11.0%
3 4.0% 5.7% 7.0% 9.7% 11.0%
4 4.0% 5.4% 6.5% 3.4% 10.5%
5 4.0% 0.5% 6.0% 4.5% 10.0%
6 4.0% (.5% 6.0% 4.5% 10.0%
7 4.0% 0.5% 0.5% 4.5% 4.5%
3 4.0% 0.5% 0.5% 4.5% 4.5%
Over 8 4,0% 0.5% 0.5% 4.5% 4.5%
LRy of Pordize

Fofice and Fire Employees’ VEEA -8- Decembar 31, 2008 Valuation
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; Demeographic Assumptions <
' : <
(i) Mortality 1994 Group Annuity Mortality Table 8 ;
set back one year for males and females. o
[~
&0 =
= Value of - Future Life =
= Sample | $1 Monthly for Life | Expectancy {Years) g
0. Ages Men ‘Women Men Women o |
= 55 | 813446 | $142.12 27.0 31.1 fop)
e 60 124.60 13388 |- 227 .. | 265 (Lg
o 65 | 113.00 123.84 18.6 22.1 >
< 70 100.30 112.29 15.0 18.1 =
© 75 86.40 98,51 11.7 14.3
gl B0 71.54 83.08 8.9 10.9
i
|
@
Q
2
% (i) Disability
3
Q
_8 Percent Becoming
- © Sample Disabled
'?é Ages Within Next Year
o 25 0.08%
> 30 0.11%
£ 35 0.20%
T 40 0.29%
o 45 0.43%
L .
ge
Q
=
O
Q
()
e
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(iii)

Ciy of Fontiac

Sactiors Fourr Acfuanal Assumpiions and Methods

Termination of Employment Service related rates for first 5 years
of employment. Age related rates for
after first 5 years of employment

“Percent Terminating
Sample Years of Within Next Year
_ Ages Service Police Fire
All 0 10.0% 8.0%
1 7.0 6.0
2 5.0 5.0
3 4.0 4.0
4 3.5 3.0
20 5 & Over 35 3.5
25 3.5 3.5
30 29 2.9
5 1.5 1.3
40— 44 _ 0.6 .6
45 & Over 0.5 0.5

Police and Fire Employess’ VESA -10- Degamber 31, 2008 Valuation
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Section Four: Actuarial Assurpions and Methods

(iv) Retirement Rates Age-related rates and Service related rates
Active Members Retiring within Year
Following Attainment of Indicated Retivement Age
Age Related Rates Service Related Rates
Age Percent Retiring | Years of Service | Percent Retiring

50 35% 25 40%
51 35 26 490
52 40 27 40
53 40 28 40 .
54 45 . 29 40 -
35 43 30 50
56 20 31 60
57 20 32 70
58 20 33 30
59 20 34 90
60 20 35 100
61 20
62 100

City of Pontfias
Folice end Fire Empioyees” VEBA

-11 -

Dacember 31, 2008 Velualion
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Section Four: Acfusnaf Assumptions and Methods

Actuarial Method Used for the Valuation

Normal Cost. Normal cost and the allocation of actuarial present values between, service rendered
before and after the valuation date were determined using an individual entry age actuarial cost
method having the following characteristics:

% The annual normal costs for each individual active participant, payable from date of hire to
date of retirement, are sufficient to accumulate the value of the participant’s benefit at the
time of retirement;

% Bach annual normal cost is a constant percentage of the participant’s year-by-year projected
covered pay.

Financing of Unfunded Actuarial Accrued Liability. Unfunded actuarial accrued liability was
amortized as a level percent of payroll over 30 years.

City of Pontias
Pofice snd Fire Enployees’ VEBA -12- Deceamber 31, 20080 Valualioh
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Baction Five: Valuation Dafa

Financial Information

The net market value of assets was reported to be $26,702,462 as of December 31, 2009.
Reported revenues and expenditures for 2009 are as follows:

'\d—_’ Market Value 12/31/2008 $20,529,605
ik

) Revenues

= Member Conteibutions 0
o Eroployer Contributions _ 2,816,172
2 Investment Income

r Interest 1,141
o Dividends 650,365
< Gain/Loss on Sales of Investments 121,885
o (Net of Expenses)

S Unrealized Gain 5,182,356
N Total Revenues 8,771,919
=

8 Expenditures

g ‘ Insurance Premiums Paid for Retirees 2,572,834
I=

8 Administrative Expenses 26,228
Q

- Total Expeaditures 2,599,062
c

g Market Value 12/31/2009 B $26,702,462
o .

@

(@)

e

=

| .

L

L,

jab]

2

Q

Q

4]

x

Chy of Pontiac

Fiolive and Fire Emplayees’ VEBA -13- December 31, 2000 Valuafion
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As of December 31, 2009 the

computed to be $32,313,276.

Funding Value of Asscts

4.

. Beginning of Year Assets

a) Market Value

b) Valuation Assets

End of Year Market Value of Assets

Net Additions to Market Value

a) Net Coniributions

b) Net Investment Income = (3d) - (3a) - (3¢)

¢) Benefit Payments, Refunds and Admin. Expenses
d) Total Additions to Market Value

Average Valuation Assets =
(1b) + .5 x [(32) + (3¢)]

. Expected Income at Valnation Rate =7.5% x ()
. Investment Gain {Loss) = (3b) - (5)

. Phased-In Recognition

a) Current Year: 0.2 % (6)

b) First Prior Year

c) Second Prior Year

d) Third Prior Year

e) Fouarth Prior Year

f) Total Recognizad Invesiment Gain/{Loss)

. Change in Valuation Assets = (3a) + (3c) + (5) + (7)

. End of Year Assets

a) Market Value = (2)
b) Valuation Assets = {1b) + (8}
c) Ratio of Market to Valuation Assets

10. Recognized Rate of Return
11. Estimated Market Rate of Return

Gy of Pontlac
Polics and Fire Eriployass’ VEBA -74-

Secifon Fve: Valuation Data

funding value of assets (smoothed market value) was

12/31/2008

$31,696,389
30,185,216

20,529,605

2,809,333

30,645,242
2,298,393

(14,385,229

(2,877,046)
(206,476
559,490
133,234
392,137
(1,988,660

1,219,785

20,529,605
31,405,001
65%

0.98%
(37.59)%

=

Lecember 31, 2002 Valualion
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Seefion Five: Valustion Data

Participant Summary

Retirees and Beneficiaries

As of December 31, 2009, there were 177 retirzes included in the valuation, with annualized
reported health premiums of §3,215,244.

Last year there were 136 retirees with annualized reported premiums of $1,988,898.

Retirees and Beneficiaries

December 31, 2009
Attained
Age Totals

40-44 5
45-4% 36
50-54 43
53-5¢% 53
60-64 32
65-69

75-7% 1

City of Ponflac
Polics and Fire Employsss” VERA -15- Dipcamber 31, 2008 Yaluation
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Section Five: Yalustion Dala

Active Participants

As of December 31, 2009, there were 138 active employees.

12/31/2008
Number 169
Payroll $9.749,807
Averages
Age 40.8
Service 15.2
Salary $57,691

Last year there were 169 active employees with payroll of $9,749,807.

Active Members - December 31, 2009
Axe and Serviee Distribution

Avtained Service Totals
Age 0-4 59 10-14 15-19 20-24 25-2% No Payroll
20-24 9 L] $303,868
2529 4 2 6 256,945
30-34 7 13 3 25 1,173,626
35-39 3 1 28 2 34 1,776,209
40-44 14 6 -8 1 26 1,654,079
45-49 3 8 16 1 28 1,788,495
50-54 1 4 3 340,306
55-59 2 2 112,268

Group Averages

Age: 39.0 years
Service: 13.2 years
Annual Pay: $53,665

Chy of Fontias
Polics and Fire Employess’ VEBA -16 -

Decembor 31, 2008 Valuetion
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Secifor: Fve: Valualion Dain

Inactive Vested Employees

As of December 31, 2009, there were 23 inactive vested participants. Last year there were 20

inactive vested participants.

Inactive Members December 31, 2009

Attained
Age Totals
30-34 1
35-39 3
40-44 4
45-49 10

City of Ponfiac
Folica and Fire Employees’ VEBA -17 - Dscamber 31, 2008 Valuation
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RN - CITY OF PONTIAC .
FAic?) OFFICE OF THE EMERGENCY MANAGER
Y g LOUIS H, SCHIMMEL
e 47450 Woodward Avenue
Pontiac, Michigan 48342

Telephones (248) 758-3133
Fax: (248) 758-3292

Dated: August 1,2012
ORDER NO, 5225

RE: IATF Local 376; Pontiac Police Officers Association; Pontiac Paliee and
Supervisors Association; Contract Provision Termination, VEBA-
Conirilrution

TO: Shevikia Hawlkins, City Clerk

Cathy Squaire, Human Resources Director _
Poutlac Police and Fivemens® Volontary Employee Banefit Association

The Local Government and School Distriet Fiscal Accountability Act (Public Act 4
of 2011) in Section 17¢1) empowers an Emergency Manager to issue the orders the Manager
considers necessary to scoomplish the purposes of the Act and any such orders are binding on the
local officials or employees to whom they are issued, Section 19(1) provides that an Emetgency
Managet may take on one or more additional actions with tespect to a lecal government n
receivership: (g) Make, approve or disapprove any appropriation, conteact, expendlivee...”; ()
After meeting and conferting with the appropriate bargaining representative and, if in the
emergency mahager’s sole discretion and judgment, a prompt and satisfactery resolution s
unlikely to be obtained, reject, modify, or ferminate 1 or more forms and conditions of an
existing collective haxgaining agreement, The rejection, modification, or termination of 1 or

' mozs terms and conditions of an-existing collective bargaining agresment under this subdivision
is a legitimate exetelse of the state’s sovereign powers if the emergency managet and the stafe
treasurer deterniine that all of the following conditions are safisfied., ; (1} Actas sole agent of the
local govertwent in collective bargaining with employees or representatives and approve any
contract of agreement; (e) Take any other action or exercise any power or authority of amy
officer, employee, departtoent, board, commission, or other slmilar entity of the local
govetnroent, whether elecied or appointed, relating to the operation of the local government,

The power of the emergency manager shall be.superior to and supersede the powesr of any of the
foregoing officers or entities,..; and 19(2) ,..fhe auihorify of the chief administrative officer and

governing body to exertise power for and on behalf of the local government under law, charter,
and ordinance shall be suspended and vested in the Emergeney Manager.

Unlike with the other bargaining units currently active in the City, [ have beon unable to
negotiate any changes fo any collective batgaining agreement to allow for termination of those
sections of the Collective Dargaining Agreement with the respective unions listed above

OrdorNo.5-225 Pago 1 02
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concerning contributions to the VEBA for thoge individuals whe are covered by these Collective
Bargairing Agreements and retired after Angust 22, 1996 because these vnions no longer exist at
the local level and as such do not represent any aciive employees.

On July 10, 2012, T requested that the Stats Treasurer concut in my determination under
Section 19(K) of the Local Government and School District Fiscal Accountability Act, Public Act
4 of 2011 (Act) to allow termination of those sections of the Collective Bargaining Agrooment
with the undons listed above concerning contributions fo the VEBA. for those individuals who are
covered by fhese Collective Bargaining Agresments and refired after August 22, 1996 due to th
nonexistence of the sbove listed unions (at least at the local level). -

As stated in the July 10, 2012 -correspondence to the State Treasuret, in my sole
diseretion and judgment, and due fo the nonexistence of the above listed unions (at least af the
local level), & prompt and satisfactory resolution of oulstanding issues is unlikely to be abinined.
Therefore, I determined that the four conditions of Section 19(k) of the Act had been satisfied.

On July 16, 2012, the State Treasuer concurred with my determination and made his
separate defermination (see attached) that the four conditions of Seetion 19(k) of the Aci had
been satisfied, '

1t is hereby ovdered:

« Article IIT of the Trust Agreement, Section 1, subsections () and (b) are ametded to
remove Article TH obligations of the City fo continue to make contributions to the Trust
as determined by the Trustees through actnarial evaluations,

The Order shall have inupediate effect.

Capics of the documents referenced in this Order are to be maintained in the offices of the
City Clerk and may be reviewed and/or coples may be obtained upon submission of a written
request consistent with the requirernents of the Michigan Freedom of Information Act and
subject to any exemptions contained {n that state statute and subject to any exemptions atlowed
under thai statute (Public Act 442 of 1976, MCL 15,231, et. seq.}.

This Order is necessary in ordar to catry out the duties and responsibilities required of the
Emergency Manager as set forth in the Loeal Govermnent and School District Fiseal
Accountability Act (Public At 4 of 2041) and the contract between the State of Michigan and
the Emergency Manager,

Lowis H. Schimmel
City of Pontiac
Emergency Manager

£o: State of Michigan Depattment of Treusory
Wavor Leon B, Jakowski,
Pontise City Coungil
Oydar Mo, 5225 Page X of2

AV 6€°958 STOZ/OT/TT S5 AQ AIAIZ0TY




B I

4 mmewar e OO P S S DRSPS STTRPTT S MPLIEUR ST EAVRNE RNSVELTY, ot s I DS T O
b
!
i

% (Rev, O'l-ti n
: . : STATE O MICHIOAN

i RISK SHVDER DEPARTMENT OF TREASURY ANDY DILLGN
GOVERNOR L ANSING STATE TREASURER
| i
Tuly 14,2012 ‘
Louis H. Schiﬁunel, Emergénoy Managa
City of Ponilac :
47450 Woodward Avenme )
Poutiac, Mckipan 48342
Dear Mr. Soldminels :
Thank you Tor your July 10, 2012 letier, which is enclosed for reference, Aa the Emorgency ‘

‘Manager for the City of Ponlac, you have asked for my concrence with your determination to
modify coflective bargaining agrsements related to Locaf 376, the Pontlac Fite Fighters Union, -
Pontiac Police Officers Association, and Pontlac Police Supervisors Association pursust fo
Public Act 4 of 2011, the Local Govomsmont aad School Disirict Fisoal Accounlability Act. The
proposed modification would affect health care condributions to & VEBA for indlviduals who are
covered by these collecilve bargaining agreements and retired affer Avgust 22, 1996,

As you ate gware, the City is fae'ing a bioad, panetalized ssonomle problem, as Mustrated by he
following statistios;

1, The City lost approximately 22 percent of ifs tax base from 2010 to 2011, Due fo
rostrictions in the Michigan Constitution upoh property tex increases, ¢ven as sconomic
conditions improve, the City will be able to yecover iis fax base only at the annial vate of
5 percent ov inflation, whichever is less.

B e e T TP RN

2, City property tax Tevenue deoreased from $12.9 milfion in fisenl year 2007 to $10.9
miflion In fiscat year 2010,

3, City income {ax rovenue decroased from $13.3 milion I fiscal year 2007 to
approximately $8.7 million in fizoal year 2010,

4. Whils Clty general fund expenditures docteased from $36,1 suillion in fiscal year 2007 to
$47.2 million in fisonl year 2010, geveral fund reveimes decreased during the same
pestod from $54.2 miltion to $32.4 million, '

Received for Filing Oakland County Clerk 2013 APR 10 PM 03:31

5. The Clty has a residentint hiousing veeancy rate of 18 percent (per the 2010 Census
conpared to an 8 péxcent vacancy rate per the 2000 Census) and more than 4,700 vacont
buitdings.

480 WEST ALLESAN STREST » LANSING, MICHIQAN 48822
Wiy mlchigan.posaireasury « #417) 8733200
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July 25, 2012
Page 2 of3

6. The Clty population declined by 12 parcent between 2000 and 2010, decreasing by 7,991

fron 67,506 t0 59,515,

Section 19(1) () of the Act authorizes emergency managers to teject, madify, or terminate one

i
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of mote tepms and conditions of an existing collestive bargatning agreement, Tn order o do 0,
however, the Bmerpency Manager and Staje Treasurer mnst hoth deteymine hat the following
fouy conditions of Saction 19(1) (k) have been satlsfied:

(i The 'ﬁiﬂﬁéiﬁl"éhiéfg’éhcy' fn tha 1o6al government has Sréated a clfciimalarice in
which il is ressonable and necessary for the siaie to intercede to serve a sigaificant
and legithnete publle purpose.

(i)  Auy plan involving the rejection, modification, or termination of one or tore
tarms and conditions of an exlsting cofleotlve bargelning agrecment is reasonable
and necessary to deal with a broad, generatized economic problem,

() Aty plan involving rejection, modifioation, or toraination of one of more ferms

and conditions of an sxisting eollective bargalning agrecment is directly related to

and desigtied to addiess the finanotal emergency for the henefit of the pubdio, as a
whale,

(iv) Any plan involving the rejection, modification, or terminziion of obe or mors
terrms atd conditlons of an exlsting collectlve bargatning ageeetnent Is tempoiary
and does not tavget spocific classes of employess.

1 have reviewed your determination i this regard and agroe that all four stafutory conditions
lave been satisfied, In particutar, I find thet:

The flnancial smergency in the City is such that it is reasonable and necessary fot the
State 1o Infercede in this {nsiance 16 serve a significant and Jegitimats publie wupose.
While fmprovements have besn made to the City's financial condition, additional cosf
seduclions remain essentiaf to the City's long term viability,

The proposed mwodification of the collective bargaining agreements &s to rethiea heallh
cave contributions to a VEBA Is reasonsble and necessary to help addess the Cify's
broad generalized financiel emotgency, Anslysls denonstraes that fhe proposed
addiflonal changes to language rolating fo tefites benefits can save the City
appeoximately $3.9 mililon annwally, which would make a posilive fmpact upon the
Cify’s definit,

The modlfication of cofleetive bargaining sgreements s critival o permit farther
reduction In the totat cost of teflres heatth cave, and is directly reluted to and designed to
address the Clty's financial emergency,

The proposed modlfication of the colleotive bargainlng sgreomends la temporary,
involves all retiress, and does not target speoific classes of employess,

o e r—
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July 25,2012
Page Jof3

Therefore pusswant to Sectlon 19(1) (k) of the Act, I have alsa defenmined thet the above
statutory condifions have been safisfied and thai the proposed changes to the collective
bargaining ngreements are necsssary and appropaine,

A
Andy Di

State N3

Enclosure
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CITY OF PONTIAC

OFFICE O¥ THE EMERGENCY MANAGER
Louvis H, SCHIMMEL
47450 Woodward Avenus
Pontlaa, Michigan 48342
Telephauer (245) T58-3133
Fixs (243) 758-3202

Juty 10, 2012

Hon, Andrew Dilton, Treasuger )

Stade of Michigsn

Michigan Depurtient of Treasury

Lensing, MI 48922 .

Rer  City wf Porithnetdetion Under Secllon 19(%) of the Local Government mud ihe School Distrlat
Aceouniabiiity Ael Related to Lécal 376, Pontine Flye Fighters Undon ("PFRTU™), Ponfiac
Police Officers Assoclation (“PPOA”) and Pontiae Police Skpervisore Associution { “PPSAY)

Deay Treasassr Ditlan;

During my temirs as Bmergency Manager for the City of Pontlae, 1 have taken steps {o reduce the cost of
wolive employes and refires Tisalthcars. Dwing the cowmse of these efforfs, -T have worked with
Meadowbrook Insutance (“Meadowbrook”) in reviewing varlous hoalthense, dental insurance plans end
other plans provided to both active employees ns well as vativess,

Past of the plang that wers In sxistence when 1 anived ncluded & Declamtlon of Trust and Agreement of
the Clty of Pontiac Police and Fige Rethres Pro-Funded Group Health and Tnsurancs Plan dated Angust 26,
1996 (Potice and Fre Retfree VEBA), This plan was & tesult of collective harpaining spreements
hetween the above-captioned bargainfog units on behalf of polies officess and fire fighters wivch provided
for a pre-fanded Trust Agreoment for velizaes of the above-oaptioned dargaining units who retired on o
after August 23, 1996, This plan md Trust provided for pre-fanding of the obligations by the employer,
City of Pontiac that covered retiress® hoalthoare benefits, As of March 31, 2012, the VBBA has sseets of
$30,891,367. Pollve and flro retivess prior o August 22, 1996, do not have a similar pro-finded pian in
blece and the City s paplug for their pnnwal healtheare cosis on a outrent oash flove basls,

Articlo HI of the Trust Agreament, Section 1 provides;

“@) The city-Braployoer shall be requited 1o pay to the Tyust Pund stch amounts as the Trustees
may dotermine are aotwavially corlified and are actnarially neoessiry to fnd the Trust and provide
benefits provided by the Plan conslstent with aetuarial vaiwations snd calowlations mads by the
Actvaty for the Trust to result In Prefonded Plm,

Page Lof 4
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Snch contributions shafl also be mads in accordance with the Collesilve Bargaining Agreemont
botween the eolleotive bargaining assoclalions and the employer and tils Trmst Agreement, and
such other regulations of the Roard of Triistees ag avs not ingensistent with the afovesald authority.

(b) In addition to the amounts paid by the Clty on behalf of Participants as sot forth above and in
the Colleetive Bargeindng Agreements, the Cify shall conirlbuls to the Trost Fund suoh addifional
moneye whioh iogether wifh those contributlons: and refien on investtents shafl be sufflotent to -
find the benefils providad on a sound actuaria] basle.”

It is anticipated that the Clty will be yequired by fhe Trustoos of the VEBA 1o conftibute $3,915,371
during the: flsoal yoar euding fune 30, 2048, This amowmt exceeds the projected actual costs of the
benefits for the reffrees covered by this Trustfor the same fisos) yom by approximately $913,000,

Given the City’s surrent ﬂnancial'mndition 1t 1s diffionli for the City to make annus) payinetds for eweient

cosiz of retlree henithoure without the sdditons} burdenr of the pre<funding costs of this VEBA as
detormined by the actuarios selected by the Trustess,

Artlole 3, Begtlon 1 of the Trust provides:

“The provisions of this Declaration of the Tyust Apteament may be amended al any time, by (A)
vollective hargaining betweon the, colleotive bargaining assotiations Identified fn Artiete 1, Seetion
8 mmd the Clly of Ponflac (8) by an unanimous vols of the five (5) Trusfess, concurred in by the
City Counoll of the City of Pontleo provided, however, that such Amendments ate not Inconsistont
with any epplicable Colleotive Bargeintng Agroements sud do not adversely affect the fax exempt
status of the 501(c)9 Trust. Bxeept 49 otherwiso provided in this Trust Agreement, the Trustees
shall have no power in amending the provisions of this Trst Apreement with respeat 4o the
aronnt of contributions required by the Cliy.»

This corraspondence Is to advise you thatin miy eapacity as Bmergenoy Mannger of the City, T am saoking
fo fnvoke the sotions allowed undor Section 19(k) regarding oollective bargaining agreements as provided
In the Looal Goveriwent and Sehool Disteict Acoouniability At (“Ast) MCL 141.1519(k), Soction
19(k) providos that both Ihe Enicrgency Menagor and Staks Treasurer shall determine thet four conditions
ate salisfied in order fo aliow modifieation of the exlsting collective bargalning agrecment. Tam secking
to amond the Trust Agrosiment throngh madification of the colleothve burgalning agresment to torave
Artiole 11Y, obligations of the City to contlnue fo make contributions to the Trust as determined by the
Trustees through sctuarial evalvations, By ellmizatlng the City's obligation to toniribute to the Trust the

Trustees can pay for the ourrent'annual obHgatlons for healthears for the sefitess sovered by the Troat
Agresment until the Trust assofs are exhavsted.

1 have not met with the PFRU, PPOA, or PPA sinee those wnlons nio longer exist as a rosll of sub-

contracting oul police and firs sérvises fur the City, Therefors, there ate no active rssocations for any of
these unlong with which I nogotiate this dhangs,

Pape 2 of ¢
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In conversations with members of the Board of Trusiecs, §, as Emergsnoy Managsr, am awaie (hat the
five Trustees of the Teust would not unanimousty agree o any modificatlons of ks Trost Agresnent with
tespect o the conteibution by the City, Unantinous agresment of the Trustoss is reqnived under Asttede &
of the Trast Agrooment for any smendment IniHated by the Trastees. Therefors based on my tnability to
negotiate with the unions and my jnability to obtaln muendment by the Trustess thers s no prompt or

satisfaciory resolution to fhis problem other thar exercise of my rights voder Seotion 190K} with
songurtente by Treasury, .

1 have defetthingd fhat elf the folfovilng eonditions of Seotion 1 9(k) Navo been satisfied to modify the
Trust Agreement throngh collective bargaining agreement changos ag set forth above,

(i} the fhianclal emergancy fn p Jooal government has crated o circumstance i which if is
reasonnble and necessary for the State to interceds fo serve siguifleant and fogifimate purpese,

The City was unable to make ifs contrlbutions as deiennined by the Trustees to this VEBA for ihe fiseal
year ending June 30, 2011, As a pesult the VRBA sought to vollset that amount fhrough 4 Jmwenit filed
against the City which resulted in a Jadgment agalnst the City i the ameunt of $3,243,232, Unless action
8 taken ko sliminate the VEBA contributton cbligation the City anticipates that it will ot be able to make
the annval contribution required by the Trustees in June 2012, and For subsequent voars thersafler, The
Trust has adequate assets to pay for current abligations for healthoare benafits for the retitses oovered by
the: Trust for 4 significant nmber of years going forward, 1 am also in the pracess of modifylng the
healtheare bonedits for thess seflreos which over fime will reduoe the amount of the obligatlons of the City
and/or Trustees to fund healthoard benefits for the totirees coversd by this Truat. )

() any plan Juvolving the refeetlon, modifleation, or termination of sus ov mere fevms and
conditions of an existing coiléetive bargaining agrectient as reasonable aind necessary to deal with
the broad, generallzed equalized problom,

The City will nol be able fo pay the expoected VEBA contetbwtlon of $4,381,269 for he flscal yeat ending

Jume 36, 2012, to the Trust, The terminatlon of this abligation to the Tyust whl not creats any hardsbip on
the smployees covernd by the Trist who will continue fo reeedve leatthoare bonefits paid for by the assets
of the Tiust, The amownt saved In fiscal year boptnning In Toly 1, 2012, by a modification of 1he

. colleotive bargaining agresrrents obligations to the Trmst will sighiffcantly contrbute to the Clty’s abillty

to mneke the contributlons to all other refircer and employeos for healtbrare bensfits for the fisosl year
beginning June 1, 2012, and thercafler,

() any plan Wvelving the refection, modifeation, or termination of ove pr more fernss of oxlsfing
colicctive bavgsining agreowient is diroctly related o and designed fo addvess the faancial
emerpeney for the benaflf of Hhe publie as a whais,

The above action will not only produce cosi savings to the City but will contribute to the Ciiy's abllity to
reach a balanced budgel witheut affecting the heafthcare benefits of the Tefiress coveted by the Trust,

(v) any plan fuvolving the reJectlon, modifiention, or termination of one or more terwms of an

oxisting collective bargaining agrecment s temporary and docy nof {svget specific elasses of
employees, .
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The proposed modifications to the Trugt theoy
manaper gervics and therefors are of a leporary nabure subjact o povlew and renewal by the Cliy.
Shonld you appiove this aetlon the City will also seek appropriste conourrsuce fros the Tnternal Revartua

Servios under an exemption for the Trusy that veas teceived from the JRS for the Trusd, wnder Internal
Revenue Code Section 501(3)(9) Bmployee Welfare Bonefit Plans,

Based on the forogoing, 1 request your wriiten conomtence with myﬂetermimtlon parsuait o Seotion
1) of the Act, Time is of the sssence. The new fsoad vety starts July 1, 2012, In osder o have
taximuen impact on the 2012/2013 fispal year given fhe iine frantes of natice to the Twustess of this

aotlon, I wrge prompt conslderation for his raguest,
Shocerely,

Louis H. Sehimmel

Emergenoy Manager

otz Rogor Rraser, Deputy State Tyoasurer

Pagod of 4
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EXHIBIT D

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S SUPPLEMENTAL BRIEF IN SUPPORT
OF APPLICATION FOR LEAVE TO APPEAL
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Thig case has been designated as an eFiltng case, To review a copy of the

SULLIVAN, WARD, ASHER & PATTON, P.C.

Not) rse of Mandatory eFiling visit www.oakgov.com/clerkrod/efiling.

STATE OF MICHIGAN
IN ‘THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC
POLICE AND FIRE RETIREMENT SYSTEM, 7
and BOARD OF TRUSTEES OF THE CITY OF PONTIAC

. POLICE AND FIRE RETIREE PREFUNDED

GROUP HEALTH AND INSURANCE TRUST,
Plaintiffs, ' Case No. 12- {28625 - -CZ,
Hon. JUDGE DP O'BRIEN
Vs,

CITY OF PONTIAC, MICHIGAN,

Defendant.

Anthony A. Asher (10273)
Matthew |, Henzi (P57334)

Sullivan, Ward, Asher & Patton, P.C.
Attorneys for Plaintiffs

1000 Maccabees Centet

25800 Northwestern Highway

> Southfield, Michigan 48075-8412

Telephone: {248) 746-0700
Ttacsimile: (248) 746-2760
Email: mhenzif@swappe.com

COMPLAINT

There is no other pending ot resolved oivil action arising out of the transaction
r ocgutronce alleged in the Complaint.

TNV A,
Matthew I, Bénzl (@334) .

NOW COME Plaintiffs, by and through their attorneys, Sullivan, Ward, Asher &

Patton, P.C., and for their Complaint against Defendant, state as follows:
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SULLIVAN, WARD, ASHER & PATTON, P.C.

VENUE AND JURISDICTION

1. Defendant, City of Pontiac, Michigan (the “City™), is a municipzl  entity,
incotporated under the Home Rule City Act, MCL 1171 ¢, seg., located in Oakland County,
Michigan and is organized wader the Hame Rute City Act, MCL 117.1 et seq.

| 2. The City sponsors the Cify of Pontiac Police and Tire Relirement System
("PERS"), an ordinance based governmental defined benefit retirement plan, recognized by the
Tnternal Reovenue Code as a qualified trust nnder IRC section 401(a). PFRS provides retirement
benefits for all palice and fire employees of the City. The PFRS js located in Pontiac,
Michigan.

3 The PFRS is admivistered by a five-member Board of Trustees, a5 specified by
City Ordinance. The Board of Trusices delegates routine administrative matters lo its
Retirement System Administrator and her staff comprised of 3 individuals,

4, The City has also established by ordinance The City of Pontiac Potice and Fire
Retiree Prefunded Group Health and nsyrance Trust (the *“Trust”) to provide health, optical,

dental, and fife insurance benefits for relivees who are members of the PFRS and who retived
from the City on or afier August 22, 1996, The Trust was created as an Internal Revenue Code
501(c)(9) as a (VEBA), The Trust is located in Pontiac, Michigan..

3, The Trust is administered by a five-member Board of Truslees, as specified by
City Ordinance.

6. Venue is appropriate in Oakland County pursuant to MCT, 600.1613.

7. “The amount in confroversy exceeds $25,000.00, exchusive of costs, interest, and

atiorney fees.

NV 6£:95:8 STOZ/OT/TT DSIN Ad daAIFD3Y




- Reckived for Fifing Oakigrd Ceunty Clerk 2012 AUG 08 PM 02:20

SULLTVAN, WARD, ASHER & FATTON, B.C.

FACTUAL ALLEGATIONS - PERS

8. The PFRS is a governmental plan nnder Tnternal Revenue Code 414 and was
established by ordinance, as last amended in 20067 and as codified on the City's }\vebsite s

Chapter 92 of the City’s Ordinance Coda,
9. The PFRS is governed by the State of Michigan’s constitution, Const. 1963, Ari.

9, §24, which provides that:
The acerued fingneial benefits of each pension plan and relirement

system of a state in its pelitical subdivision shall be a contractual
obligation thereof which shall not be diminished or impaired

thereby.

Financial benefits, anmnal fonding.

Financial benefits arising on account of service rendered in cach
fiscal year shall be funded duting that year and such fuuding shall
not be vsed for financing unfimded accrned liabilities,

10,  Under this section of the constitutior, the People of the State of Michipan have
imposed a duty upon the City to fund, during any fiseal year, financial benefits arising undex
the PFRS on uceount of services rendered in that year.

11, The PFRS is also governed by Public Act 314, the Public Employee Retirement
System Investment Act, MCL 38.1 132 et, seq, (“PA 3147)

12.  The PFRS System is a trust fund, separate and distinet {from the City, and the
assets of the System shall be for the exclusive benefit of the participants and their beneficiaries
and of defraying reasomable expenses of investing the assets of the System. MCY, 38.1133(6),

13, Scction MCL 38.1140(m) of PA 314 requires the City to annnally contributc the
“aotuarially deterained contribution amount.” The contribution amount is dafined as follows:
.. the required employer covtribution is the actuarially determined

contribution  amount. An annual required employer
contribution in a plan under this Act shall consist of a current
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SULITVAN. WARD, ASHER & PATTCN, P.C.

| contibution that the City must make annually,

service cost payment and & payment of at east the annual accrued
amorfized interest on any unfunded actuarial liability and the
payment of {he annual accrued amortized portion of the nnfanded
principal liability. (Emphases added).
14,  According to MCL 38.1140(m), the trustces of the PFRS have the sole

responsibllity and authority in biring an actuary and determining the required employer

15.  In addition to the funding requirements of the Michigan Constitution and PA
314, ihe PFRS Ordinance requires member contributions, the amount of which is determined
by collective bargaining beiween the members’ unions and the City and City cor_;tfibutions in
an amount which will be suffioient to provide for the benefits carned during the yeur of service.
The Ordinance further requires the City to contribute those costs as detennineﬁ necessary
according to an actuarial valation. Sec Section 92114 of the Ordinance,

16.  On October 19, 2010, Sandra W. Rodwan, EA, MAAA, FCA, I'regident of
Rodwan Consulting Company (“Rodwan”), the aotuatial consulting firm for the PFRS,
prepared the Annual Actuarial Valuation for the PFRS as of December 31, 2009. Tllle actuarial
report is not attached since it is in the possession of the City and its attorneys.

17.  The purpose of the actuarial valuation was to!

A, compute the liabilities assoclated with benefits ikely to be
paid on behalf of current, retirved, active, vested, inactive
members of the Relirement System;

B. Compare accrued assots with accrued liabilitics to assess
the funded condition of the Retirement System, and

Compute the Cily’s required contribution rate for the fiscal
year beginning Tuly 1, 2011

e
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SULLIVAN. WARD, ASHER & PATTON, P.C.

! paid fo PFRS in two semi-annual payments, the first in December and the second in June. The

18.  The actuary, using acluurial assumptions previously approved by the Board of

Frusteos and the actuery, computed fhe City’s required contribution for the fiscal year

begimming on July 1, 2011 to be $1,527,193,00, or 20.62% of valuation payToll.

19.  The Actuarial Valuation assumes that the City’s requited conirjbution will be

contribution, when calculated by the acluary, is reduced to account for {he anticipated interest
that the December payment will accrue during the six month period prior {o the end of the
figcal year, Because the City failed to make any contributions for fiscal year July 1, 2011 - June
30, 2012, the City’s required contribution must be increased by @ percentags determined by the
actuaty for each day the payment is recelved after its due date to account lfor lost interest.

20.  The City is curreﬁt]y in receivership under Michigan Public Act 4 of 2011. As
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such, the Statc has appointed an Emergency Manager to control the financcs of the City.

21, The Trustees of the PFRS are fiduciarles, pursuant to statute, ordinance, and

. bylaws and are to discharge their fiduclary duty solely in the interest of the participants and the

beneficiaries of the PFRS,

97 The Trustees of the PFRS have  statutory duty, pursuant to MCL 38.1140(m),
to confirm that the City paid its required employer contribution ac¢ording to statute.

23, On July 9, 2012, Plainkiffs, through their counsel, sent written demand ta the
Emergency Manager, firrough his counsel, for payment of all required City contribulions for the
PFRS and the Trust. The total due from the City to PFRS is § 1,333,070.30. This amount was
calculated based the percentage of actual payroll, for police and fire employees for the month
of July 2011. From August 1, 2011 -December 31, 2011, this amount was calcalated baged on

the percentage of actual payroll of fire employees, only. From Tapuary 1, 2012-June 30, 2012,
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fhe amount calculated was based on a pro rata share of the hard doilar figure caloulated by the
actuary, stated in paragaph 18, above.

24, The City did not respond to the request. Further, the City's E]neréency Manager
has published statements indicating the city will nﬁl pay these contributions. ~ As snch,
Plaintiffs file this lawsBit to compel. the City’s employer conttibution to the PFRS for all

applicable periods.

FACTUAL ALLEGATIONS - THE TRUST

25, The Trust was crested on August 22, 1996. The seitlors to the Trust include the

Clty and the Trustees of the City of Pontiac Police and Fire Retires Prefunded Group Health

possession of the City and its attorneys.
26.  The Trustees of the Trust are fiduciaries and are required to discharge their
' fiduciary dufy in the sole interest of the participants and beneficiaries of the Trust,

27.  The Trust requires the City to make cartain contributions to the Trust, as

SULLIVAN, WARD, ASHER & PATTON, P.C.

followa:

Seotion 3:  Contributions - The term “contributions™ &s
used herein, shall be mean the payment required to be made
to {he trustess and to the Tmst Fund by the City under the
authority such os Ordinance or City Council resolution ot
under any applicable existing collective bargaining
agrecments or any future collective bargaining agresments
for the purpose of providing group health hospitalization
and demtal and optical and group life insurance for
employees, retirees, and beneficiaries covered by the Plan,

Pages 2-3 of Trust.
28,  The Trust permits the Trustees to corpel and onforee peyment of payments of

contributions and that time is of the essence as to all payments to the Trust, as follows:

and Insurance Plan. A copy of the Trust is not altached fo this Complaint since it is in the |
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Section 2 The Trustees may compel and enforce payments of
? contribations in any manner they deem proper. The Trustees may
: make such additiona! rules and regulations for the enforcement of
the collection payments as they deem proper.

Section 3: As regards all payments to this trust fund, time is of the
essence,  The parties recognize that the regular and timely
payments of conttibutions are essentiul to the operation of the trost
and the providing of benefits uuder various insurance programs,

Pages 7-8 of Trust.

79.  The Trust obligates the City to pay the Trust’s attomeys’ fees for the instant suit,

as follows:

Section 4: The Trustees shall establish a uniform system for the--
timely (ransmission of required reports and coniributions from the
City on behalf of participants. The Trustees shall have the right -
and duty to enforce payment of all contributions provided for in
the collective bargaining agreement and the performance of all
obligations provided in this Trost. ...in & suit or action brought by
the Trustees commenced pursuant to this scction, the party in
default agrees to pay all costs and expenses, including reasonable
attorneys’ fees, '

30, The City intended that fhe bencfils provided by the Trust would be

SUTLIVAN, WARD, ASHER & PATTON, P.C.

constitutionally protected, as follows:

Articlo 2. Establishment of Trast, Seotion 1;

The putpose of this Trust Fund known as the City of Pontiac Police
and Fire Retirecs Prefunded Group Health Plan and Trust s to
provide health and insarance benefits to eligible participants and
beneficiaries of the Plan establishing in accordance with the terms
of the Trust Pund. The grantor intends the benefifs provided by
this Trast to be considered a benefit guaranteed by Article 9,
Section 24 of the State of Michigan Constituiion.

Recéived o7 Fliirig Oakland County Clerk 2012 AUG 08 PM 02:20

(Bmphasis added. Page S of Trust.)
31,  The Trust exists for the exclusive purpose of providing through policies issued

by duly licensed commercial insurance companics, through a fund of self-insurance or through

NV 6£:95:8 STOZ/OT/TT OSIN A9 AIAIFD3Y




Received for Filing Qa’klaﬁd County Clerk 2012 AUG 08 PM 02:20

SULLIVAN, WARD, ASHER & PATTON, P.C.

any other lawful means of pmviding insurance, group health and. hospitalization, dental and
opiical lnsurance in accordance with collective bargaining agreements between the City and
applicable Police and Fire Collective Bargaining Associalions, for the benefit of their Police
and Fire tetirants and beneficiaries who are eligible to participate in accordance with the Plan.

3. The City is Tequited to pay 1o the Trust Fund “such amounts as the trusteos may

detormine are actuarially certified and are actuarially necessary to fimd the trust and provide
henefits provided by the Plan conststent with actuarial valuations and caleulations made by the

actuary for the Trust to result in a pre-funded plan. Page 6-7 of Trust,

34, On June 8, 2011, Sandra Rodwan, EA, MAA, FCA, President of Rodwan |

Consulting Company (“Rodwan”), the actuarial consulting firm for the Trust prepared the |

annual actuarial valuation for the Trust as of December 31, 2009. The actuarial report is not
attached sies it is in the possession of the City and its atforneys.

34. The actuary, using actuarial assumptions previously approved by the Board of
Trusices in th-e actuary, computed the City’s required contribution for the fiscal year beginning
on July 1, 2011 fo be $4,381,269.00, or 44.65% of valuation payroll, |

35.  OnJuly 9, 2012, the Trustees of the Trust send wriitten demand to the Bmergency
‘Manager, through his a;tomey, for payment of the City’s required contributions for the PFRS
and the Trust. The total due from the City to the Trust is $3,473,923.28. This amount was
caloulated based on the percontage of actual payroll, using the percentage rate calonlated by the
actuary. The amount was ealoulated in July 2011 hased on actual payroll of fre and police
employeos during July 2011, From August 1,201 1-December 31, 2011, the amount was based

on actual payrall of fire émployees, only, because there were no police employees, From
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SULLTVAN, WARD, ASHER & PATTON, P.C.

January 1, 2612 through June 30, 2012, the amount was caleulated based on a pro rata share of
the hard doﬁlar fighre ualuul;:ted by the actuary, stated in paragraph 34, above,

36.  The City did not respond to the request. Further, the City’s Emergency Managor
has published siatements Indicating the city will not pay these contributions,  As such,
Plaintiffs file this lawsuit to compel the City’s employer contribution to the Trust for all

applicable periods, -

COUNT I - VIOGLATION OF MICHIGAN CONSTITUTION - PFRS

37, Any accrued financial benefits of a public retirement systom ponsion plan are,
by Constitufional mandate fhrough Const. 1963, Arxficle 9, §24, a contraciual obligation which
cannot be diminished or impaired. |

38,  This section of the Constitution also requires that benefits arising on accounnt of
service rendered in exch year be funded during that year.

39, The Trustees of the PFRS have the sole authority to caleulate the City’s pension
contribution.

40.  'The City has failed to pay ifs anmual contribution to the PFRS for fiscal year
July 1, 2011 - Jone 30, 2012. Further, the .City has indicated that it does not intend to make lhis
contﬁbution.-

41.  The City’s failure to pay its emplayer confribution to the PFRS is a violation of
Article 9, §24 of Michigan’s Constitution.

42, This court has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“declare the rights and other legal relations of an inferested party seeking a declaratory

judgment whether or not other relief is or could be sought or granted.”
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SULLIVAN, WARL, ASHER & FATTON, P.C.

43.  An actual controversy exists between Plaintiffs and Defendant that ¢an only be-

determined by an adjudication in the nature of a declavatory judgment as provided by law and

coumf rule,

44.  The City’s violation of Constitution’s 1963 Article 9, §24 is a failure to honor its
contractual obligation, which cannot be diminished or impaired by the City.
WHEREFORE, Plaintiffs respectfully request that {his Fonotable Court:

A Declars that Defendant has violated Article 9, §24 of the
Michigan Constitution of 1963 by failing to pay its annual
contribution to the PFRS for fiscal year July 1, 2011 - June
30, 2012; and

B. Enter Judgment against the City of Pontiac, Michigan for
such amount as Plaintiffs are found to be entitled to, ~
together with costs, interest, and attorneys’ fees; and

C. Grant Plaintiffs such other and further relief as this Court
defermines fo be fair, just, and equitable under the
cirommstances,

COUNT II - VIOLATION OF MICAIGAN CONSTITUTION - THE TRUST

45, By entering into the Trust, the City expressly indicated its intent that bensfits
provided under the Trust were statutorlly mandated and that the City had a contractual
obligation to pay its contribution on an annual busis to the Trust and that this abligation could
not be diminishcd or impaired by the actions of its officials or governing body,

46, Any accrued finenoial benefits of a public retirement system pension plan are,
by Constitutional mandatc through Cons. 1963, Article 9, §24, a contractnal obligation which

cannot be diminished or impaired,

47.  This section of the Constitution also requires that bonefits arising on account of

service rendered in each year be funded during that year.

10

YV 6£:95:8 STOZ/OT/TT OSIN A9 @aAIFD3Y




Received for Filing Oakland County Clerk 2012 AUG 08 PM 02:20

48.  The Trustees of Trust bave the sole authority to caloulate lhe City's pension
confribution.

49,  The City has falled to pay its annual contribution to the Trust for fiscal year July
1, 2011 - June 30, 2{)12.' Furl:lwf, the City has indicated that it does not intend to make this
coniribution.

50.  The City’s failure to pay its employer contribution to the Trast is a violation of
Article 9, §24 of Michigan®s Constitution,

51,  This Court has the power under Rule 2.605(a)(1) of the Michigan Court Rules to

“declare the rights end other legal relations of an inferested party seeking a declaratory

judgment whethex or not other relief is or could be sought or granted.”

52.  An actual controversy cxists between Plaintiffs and Defendant that can onfy be
deténnined by an adjudication in the nature of a declaratory judgment as ptovided by law and
cout rule.

53.  The City's violation of Constitution’s 1963 Article §, §24 iz & failure to honor iis

SULLIVAN, WARD, ASHER & FATTON, P.C.

contractusl obligation, which cannot be diminished or impaired by the City,
WHREREFORE, Plalntiffs respectfutly requost that this Honorable Court:

A.  Declare that Defendant has violated Article 9, §24 of the
Michigan Constitution of 1963 by failing to pay its armual
contribution to the Trust for fiscal year July 1, 2011 - Juoe
30, 2012; and

B.  Enter Judgment ageinst the City of Pontiac, Michigan for
such amount as Plaintiffs are found to be entitled to,
together with costs, interest, and attorneys® fees; and

C. Grant Plaintiffs such other and further relef as this Court

determines to be fair, just, and equitable under the
circumstances,

11
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SULLTVAN, WARD, ASHER. & PATTON, PL.

COUNT H1 - VIOLATION OF PUBLIC EMPLOYEX RETIREMENT SYSTEM
INVESTMENT ACT, MCL 38.1132 ET. SEQ., PA 314 - FFRS

54.  MCL 38,1140(m) required the City to make its annuat contribution to the PFRS
and that the confributions shall consist of the eurtent service cost payment and a payment of at
least the annual accrued amorlized interest on any unfunded actuarial liability and the payment
of the annual accrued amortized portion of the unfunded principal liability.

55, The Trustees of the PFRS have tho sole respousibility and authority to determine
the City’s annual contribution.

56.  The City’s faihare to pay its annual contribution for fiseal year July 1, 2011 -
June 30, 2012 is a violation of the aboxrcaoitcd statute.

57.  This Court has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“declare the rights and other legal relations of an interesied party secking a declavatory
judgment whether ot not other relief is or could be sought or granted.”

58.  An actuai controversy axists between Plaintiffs and Defendant that can only bo
defermined by adjudication in the nature of a declaratory judgment as provided by faw and
coﬁrt nle. |

WHEREFORE, Plaintiffs respectfully request that this Honorable Couut:

A.  Declare that Defendant has violated the Public Employee
Retirement System Investment Act, MCL 38.1132 et, seq.,
Public Act 314, by feiling to pay its annual contribution to
the PFRS for fiscal year July 1, 2011 - June 30, 2012; and

B, Enter Judgment against the City of Pontine, Michigan for
such amount as Plaintiffs aro found to be entitled to,
together with costs, interest, and attorneys’ fees; and

é. Grant Flainthfs such ofher and further relief as this Court

determines to be fair, just, and cquitable under the
circumstances,

12
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SULLIVAN, WARD, ASHER & PATTON, P.C.

COUNT IV- VIOLATION OF ORDINANCE AND BREACH OF TRUST . THE TRUSY

59. | The City created a Trust Agreement and adopted it s an ordinance, and
therefore became obligated to make annyal contributions for certain health cate benefits for
eligible partivipants according to the terms of the Trust/Ordinance.

60.  The terms of the Trust/Ordinance indicate that the City intended the benefits to

be constitutionally mandated and that the obligation for the City to make ifs contribution could

not be diminished or impaired.

61, The City has fatled to timely make Its contribution to the Trust for fiscal year
July 1, 2011 - June 30, 2012 and has further indicated that jt will not make this contribution,

62.  This Court has the power under Rule 2,605(a)(1) of the Michigan Court Rules to
“declare the rights and other legal relations of an interested party seeking a declaralory
judgment whether or not other relief is or could be sought or gran i

63,  An actual controversy exists between Plaintiffs and Defendant thut can only be
detormined by adjudication in the mature of a deolaratory judgment as provided by law and
court rule, |

WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

A.  Declare that Defendant has violated its Ordinance by
failing to pay its annval contribution to the Trusl for fiscal
year July 1, 2011 - June 30, 2012; and

| B. Enter Judgment against the City of Pontiac, Michigan for

such amount as Plaintiffs ave found to be entitled fo,
together with costs, interest, and attorneys' fees; and .

o8 Grant Plaintiffs such other and further relief as this Court

determines to be fair, just, and equitable under the
ciroumnstatices.

13
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SULLIVAN, WARD, ASHER & PATTON, B.C

COUNT V - VIOLATION OF ORDINANCE AND BREACH OF TRUST- PFRS

64. The Cily oreéted a Trst which was adopted pursuant to the PFRS Retirement
Ordinance, codified within Chapter 92 of the City’s Ordinance Code. As such, the City is
required 1o make annual coniributions to the PFRS.

65.  The City has failed to pay its annusl contribution te the PFRS for fiseal year
July 1, 2011 - June 30, 2012 and has indicated that it will not make the contribution.

66.  This Court has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“declare the rights and other lognl relefions of an Inferested parfy seeking a deolaratory
judgment whether or not other relief is ﬁr could be sought or granted.”

67.  An actual controversy exists between Plaintiffs and Defendants that can enly be

determined by adjudication in the nature of a declaratory judgment as provided by Jaw and .

court rule,
WHEREFORE, Plaintiffs respectfully request that this Hortorable Court:

A, Declare that Defendant has violated the PFRS Retirement
Ordinance, codified within Chapler 92 of the City’s
Ordinance Code by failing to pay lfs annual contribution to
the PFRS for fiseal year July 1, 2011 - Juns 30, 2012; and

B. Enfer Judgment against the Clty of Pontiac, Michigan for
such amowmt as Plaintiffs are found to be entitled to,
together with costs, interest, and atforneys’ fees; and

C. Grant Plaintiffs such other and further relief as this Cour
deternaines to be fair, just, and equitable wunder the
circumsiances.

COYNT VI - BREACH OF CONTRACT - TRUST AND PFRS

68.  The City has failed to pay its annual required cortributions to the Trust and the

PFRS in violation of its obligations pursuant to contract with Plaintiffs,

14
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SULLIVAN, WARD, ASHER & PATTCON, P.C.

69, Based on the above-described omissions and breaches of the contruet betwc.;,en

the parties, the City has caused Plaintiffs lo suffer substantial and irreparable damage.
~70.  Pursusut fo coniract between the parties, the City is required to pay its gnnual
contributions 1o the PYRS and the Trust.

71, The City has breaéhed the terms and conditions of its contract thereby causing
irreparable damage to Plaintiffs.

WHERERORE, Plaintiffs respectfully request this Honorable Court enter Judgment
againsi the City of Pontiac, Michigan for such amount as Plaintiffs are found to be entitled to
together with costs, interest, and attorneys’ fees.

Respectfully submiited,

SULLIVAN, WARD,
ASHER & PATTON, P.C.

By:
HEW T, HENZ] (P57
Attomey for Plaintiffs
1000 Maccabess Center
25800 Northwestern Highway
Southfield, M1 48075-8412
(248) 746-07C0

Dated: August 8, 2612
W1151864/PPF/ 115599

15
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This case has been deagnated as an eang case. To rewew{a cOpy of the
Notice of Mandatory eFiling visit www.oakgov.com/clerkrod/efiling.

Original - Courd 2nd copy - Plaintifi
Appiaved, SCAC 1s1 copy - Defandant 3rd copy - Relumn
STATE OF MICHIGAN CASE NO,

JUDICIAL DISTRICT 2012-128626-C7

COUNTY PROBATE o
Coutt address : Gourt tatephona no.
1200 N. Telegraph, Pontlac M! 48341 248-858-1000
Plainlil"s nams(s), address(as) and telephone nofs). Defendant's namefs), addreas(es), ond felephone na(s).

Roard of Trustees of the City of Pontiac Pollee and Fire v [Clty of Ponliac, Mighigan
Refirement System, and Board of Trustess of the Cily
lof Ponliac Polflce & Fire Rellrze Prefunded Group
Health and insurancs Trust

Plaintifl’s attormay, bar ne., address, and telephone ne.

Anihony A. Asher (F10273)Mafthew ). Heﬂzl(P5?334)
Sulllvan, Ward, Asher & Patton ,P(:

25800 Northaewestern Highway - Sulte 1000
Southflsld MI 48075 {248)746-0700)

NOTIGE TO THE DEFENDANT: In tite hame of fne people of the State of Michigan you are notified:
1. Yol are being sued.
2. YOU HAVE 21 DAYS allor recelving this summons lo file an answer with the court and serve a copy on the other party
or lake other fawful action with the caurt (28 days if yvou wers served by mall or you were served cutslda ihis state). (MCR 2.111(CD

3. [fyau do nat answar or take other aclion within the ime aligwed, jedgmenl may be sntered agatnst you for Ihe refief demanded
his case has been designated as an efiling case, To review a copy of lne

T
su:; the compiainl. povee of MRty et vaveakgeyeamlerirodiefing:
AUG 08 2012 | NOV 07 2012 Bill Bullard Jr.
*This summans s mvalld unless served an or befors fis expiratian date.
This docurent musl ba sealsd by the seal of the Gourt
Insiruction:  The following Is Information thal Is roquired (o be In the caption of every complalnt and is (o ho compioted
by the plaffifi. Acteal allegalions and the clalm for reliel must be slafed on additional complalnt pagas and atfached fo tiis form,

Family Divislom Gagos

[0 There is no other pending of reselved action within the judsdk:ton of the family divislon of circuit court invalving the famity or family
members of the paties.

O Ax action wilhin the luriadiclian of the farlly division of the circult court involving the family or famllv membars of {he parlicy

has been prevlously filad in . _-Gour.
The eclion [Jremalns  [is no longer pending. The decket number and ihe judge assigned to the aclion are:
Docke! no. Ludge . Bar no.

Genoral Civll Cases

ELIR
I¥ There ts no othar pending or resalved clvii aclon arsing out of the seme lransa s dlaged in the complalnt.
(C1 A chvil action between thesa parlies or olher partles ardsing out of the transaailan 5\‘&&5‘%1 n the complaint has

been praviously fited fir Court,
The adlon [} emains  [is no longer panding. The duckel number an{l i e; dge asslgnéd l}; uie action are:
Dockel na. Kudge \ - * -d Bar to.
: i
VENUE \ oouNf“/
Plalntif(s} residence {incide city, township, of village) Defendani(s) residencs (ndude city, fovmanlp, or village}
Pontiac Michigan Pontiac, Michigan
Place vitere acton ase or business condugted l
Pontlac Michigan / . i-{ , [-) ] -

August 8, 2012 | ' VI /J/MW%T

Date " Eipnethid 8F attomsylplaintiff |

if you require spacial accommodationt 1o usa the court beceuee of a disability or If you require a farelgn lagg{uaga interpreler to hetp
you tofully participale in court proceedings, please coniact the court immedialely to make arrangaments,

MG 0§ {2io8) SUMMONS AND COMPLAINT RAGR 2402(B)(11), MR 2,104, TR 2.105, 14CR 2.107, MOR 2.1%%G){2)(e).4b), MCR 3 208(4)

NV 6£:95:8 STOZ/OT/TT OSIN A9 daAIFD3Y




SUMMONS AND COMPLAINT
[ PROOF OF SERVICE | Case No.

TO PROCESS BERVER: You are to serve the summons and complaint not later than 81 days from the date of filing or the date
of explration on the order {or second summons. You must make and file your relum with the court clerk, 1f you are unable o
completa service you musst return this original and =il coples to the court clark.

[ GERTIFIGATE / AFFIDAVIT OF SERVIGE / NONSERVICE |

] OFFICER CERTIFICATE OR {1 AFFIDAVIT OF PROCESS SERVER
| cerfify that { am a sherili, depuly sheriff, balllif, appointed Being fcst duly swom, | 3tate that { am a legally compalent
gourl ofilcer, or attorney for a parly (MCR 2,104A}[2]), and adult wha Is not a party or an officer of a corporate pany, and
thal;  {notadzation nof required) thal: {nclarization reguired)

[3 | served pejsonally & copy of iha summons 2nd complalnt,
[ L served by registerad or certifiad malt (copy of relum receipt allached) a copy of lhe summons and complaint,
fogether wilh ]

Lisl all documents served with the Summaons and Complaint

on lhe defendant(s):

Dafendsnfs name Complete address(es) of service Day, dats, ime

Received for Filing Oakiand County Clerk 2012 AUG 08 PM 02:20

[ | have personally attempted to serve the summons and camplalnt, together with any aitachments, on the following defendant{s)
and have besh unable fo complste service,

Defandant's narme Gomplete addross(as) of senvice Day, dele, ma

| declare {hat the slatemenis above are lrue to the best of my information, knowledge, and bellel,

[Service feq Mios traveied rﬂenge ez [fotaifes Signalure
$ $ &
Name (typa or print)
. Title
Subscribed and sworn fo before me on , County, Michlgan.
Date ) )
My commisston expires: Slgnature;
Date DOeputy court clorkiNolary public

Notary publlc, State of Michigan, County of

[ ACKNOWLEDGMENT OF SERVIGE |

| acknbwledge that | have recelved sarvice of the sumimons and compialnt, togather with

Attachmenls
on

Day, dals, time
on behalf of

Slgnature

YV 6£:95:8 STOZ/OT/TT OSIN A9 @aAIFD3Y






